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Our American commonwealths have hitherto furnished no 
statutory plan by which certain reasonable differences over com- 
pensation for occupational injuries can be settled without a trial of 
the issue in a court of justice." It has been left, therefore, under the 
individualistic policy of our industrial evolution, to private initia- 
tive to devise ways and means which, while without the courts, 
still lie within the law, and which, while perhaps not acceptable 
to, are still accepted by, both parties in preference to the risk of 
embarkation on the expensive and treacherous sea of litigation. 

A search for the basic movement underlying and impelling this 
initiative discloses the fact that many of the systems of relief at 
present in vogue take their start from a legal theory of the sources 


* New York had in operation for a short time subsequent to September 1, 1910, 
a compulsory compensation law covering a limited number of dangerous trades. In 
March, 1911, the New York Court of Appeals declared this law contrary to the con- 
stitution both of New York and of the United States, so that the statement in the 
text is still correct. A number of states (Ohio, Illinois, Massachusetts, New Hamp- 
shire, Minnesota, Kansas, Wisconsin, New Jersey, Washington, Montana, and 
Michigan) have passed or are contemplating optional compensation statutes, but 
Wisconsin, Ohio, and New Jersey are as yet the only states in which even optional 
compensation measures are in operation. Optional compensation laws go into effect 
January 1, 1912, in Kansas and New Hampshire. The Illinois law takes effect 
May 1,1912. State accident insurance laws have been in force for a short time in 
Washington and Montana, but the Montana statutes have failed to outlive the recent 
scrutiny of the Supreme Court of that state (see The Survey, January 6, 1912). 
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of liability for negligence, and have for their primary end the desire, 
notso much to compensate the servant for the suffering and privation 
incidental to injury and disability, as to provide an avenue of 
escape for the master from the expense of caring for the wounded 
and from the annoyance of claims arising through contingent 
liability. In the absence of any binding methods or terms pre- 
scribed by the state, the initiative and the point of vantage have 
hitherto been primarily the master’s, and the first objects sought 
have been relief and protection for himself. It follows that these 
methods of relief may be separated one from another by simply 
inquiring what the master does with his unpleasant burden of moral 
or legal responsibility. For, so far as the servant is concerned, in 
the absence of statutory protection, the pressure of necessity has 
been such that, where questions of free will or mutuality arise in 
connection with his formal indorsement of relief measures, he has 
dropped obediently and unquestioningly into any groove leading 
toward a regular pay check. To be sure, the introduction of new 
“voluntary and mutual reliefs” has occasionally been attended 
by initial resistance, but when the working body has had its sense 
of arithmetic put safely to sleep by well-established custom, the 
master has met with little subsequent trouble in the operation of 
any plan which he may select. 

From the employer’s standpoint, then, we may classify present- 
day compensation methods as follows: 

First type: The employer shifts the load upon a go-between and 
buys a certain sort of surgical attendance, as well as immunity from 
damage claims, with an employer’s liability policy.' 

Second type: The master organizes and pays for his own relief 
department, and carries his own insurance, without shifting the 
burden of liability or the expense of care and compensation. He 
deals directly with his workman, but without formal or mutual 
agreement.? 


* The reader is referred for a discussion of Employers’ Liability Insurance to 
Chicago Medical Recorder, June and July, 1910; Illinois State Medical Journal, June, 
IgIo. 

* Certain favorable aspects of this method have also been treated elsewhere by 
the writer: Journal of the American Medical Association, November 12, 1910. For a 
darker side of the shield see, C. Eastman, Work Accidents and the Law, 1910, Pittsburgh 
Survey, Sage Foundation. 
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Third type: The master calls upon his servant to assist him 
with the burden, and it is carried jointly, through the intervention of 
some self-sustaining, more or less voluntary, and more or less mutual 
insurance or assessment body. The present paper has to deal with 
certain of these mutual varieties of American insurance against 
the injuries of commerce and industry. 


II 


Continued investigation confirms the opinion, already briefly 
stated, that in the absence of statutes the “‘mutual”’ and “volun- 
tary” relief departments at present existing—and vitally necessary 
until compensation acts are operative in the United States—have, 
with few exceptions, been originated and worked out, and are now 
conducted primarily in the interest of the employer. That this 
is possible is not particularly surprising in view of the fact that in 
the act of employment the master has, at least at the outset of his 
relations with his servant, matters almost entirely in his own 
hands, and can shape the policy and objects of any relief body to 
suit his own purposes. Employment thus easily becomes contin- 
gent on some kind of agreement, and the employer calls later on the 
ingenuity of his lawyers to legalize the transaction. It has never 
been difficult to persuade our judiciary that these agreements con- 
tain the three factors essential to lawful contracts—mutuality, 
consideration, and free will. 

So long has this advantage of initiative lain with the employer, 
and so numerous have been his unrestricted opportunities to estab- 
lish precedents of law and formulas of thought, that he and his 
agents have now come to hold themselves securely intrenched 
behind judicial rulings, and even feel a little hurt if questioned 
whether the words “voluntary,” “mutual,” and “in consideration 
of” as applied to relief organization and their contracts actually 
mean what they say. Such an employing individual has little 
hesitation, not only in absorbing to himself the credit for all the 
expensive benefit devices with which he provides his servant, but 
also in ignoring the fact that the servant’s benefits, as well as the 
master’s very substantial advantages, are apt to be paid for largely 
out of the servant’s contributions. But let us brush to one side 








104 JOURNAL OF POLITICAL ECONOMY 


the screen of casuistry which time and custom, and the easy 
precedents of courts, and false and selfish reasoning from devious 
statistics have raised to cover the naked and arithmetical truth as 
to these important relations; we shall presently see how pitifully 
many great American railroad corporations have failed in their 
plain and fundamental duty toward those whose labors have helped 
to build up their accumulations of plant and profit and good-will, 
and how niggardly have been any voluntary concessions to the 
needs of those wounded in our modern machinery of transportation. 

These departments, with their carefully drawn release contracts 
and studied mutuality, display curiously familiar aspects to the 
student of economic history. In our own industrial development 
they closely parallel the defenses into which the English master 
betook himself subsequent to the Employers’ Liability Act of 1880 
(Gladstone). The English practice of ‘“‘contracting out’’ reached 
the height of its evil but legal efflorescence in the half-generation 
which preceded the first Workmen’s Compensation Act (Chamber- 
lain 1897), and was made possible by the lack of a prohibitory clause 
in the Gladstone Act. The store set by the English employer on 
this privilege was shown when the clause prohibiting it defeated 
the Employers’ Liability Bill of 1893 (Asquith). In our own coun- 
try, with state legislatures more or less hostile to the employer, the 
weapon wielded by his legal advisor to perpetuate his “‘release 
contract” has usually been the higher courts acting through con- 
stitutions to evade or annul state laws voiding such bargains be- 
tween master and man. Under English law, the employer fights his 
battles in Parliament; the employer of American labor tells his 
troubles, as we shall see, into more sympathetic judicial ears and 
invokes the Fifth and Fourteenth Amendments to the federal 
constitution. 


Ill 


American railroad relief organizations divide themselves into 
nearly as many classes as there are corporations. The purpose of 
this article calls for no notice of bodies governed and supported 
entirely by the workingmen—fraternal orders, trade unions, or 
accident and “industrial” insurance. “Company Reliefs” may 
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be broadly classified under two great heads: (1) Those organized by 
employers and supported by assessment of employees, for the sole 
purpose of giving hospital and professional relief to injured and 
sick employees; and (2) Those which join to the first object a 
second—the release of the employer from claims for damages, 
through the payment of indemnity money from a fund actually 
or nominally contributed to by both master and servant. 

The first class of relief bodies usually lays little claim either to 
mutuality between master and servant or to voluntary member- 
ship—the master contributes nothing beyond collection and 
management of the fund, and the servant joins the relief automati- 
cally on entering the service. There are, however, notable excep- 
tions to this rule—a few among railroads—in that some employers 
not only contribute real cash to the fund, but also make the mem- 
bership honestly voluntary. The scope of organizations of this 
first class is necessarily narrow and the benefits limited. Many of 
them provide only for the care of the injured; others care for both 
sick and injured, but pay no cash benefits either for disability or 
for death; still others pay small disability and death benefits. 
Their scope differs very little from that of the relief features of the 
fraternal orders, except that those funds administered by the 
master may be conceded to be more intelligently handled, and to 
accomplish their duties more promptly and economically, than 
those intrusted to less experienced managers. 

The purposes of employers in organizing funds of this first kind 
have probably been three: first, to systematize the relief and to see 
that it reaches every man in his emergency, irrespective of his 
deserts and financial status; second, to escape the financial burden 
incidental to such measures when assumed by the employer; third, 
to counteract certain of the influences, arguments, and advantages 
in favor of independent trade unions and fraternal orders usually 
animated by a spirit more or less unfriendly to the master. 

Although the financial and legal status of organized relief minus 
the release contract is necessarily limited and simple, it presents 
a number of interesting ethical and economic aspects to which the 
writer has already referred in another paper.’ 

* See Journal of Political Economy, XX, 49-78. 
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It is with the second class of relief fund, as it is developed on 
certain American railroads, that the present article undertakes to 
deal. 

IV 

Six American railroads have organized complicated and highly 
specialized systems of relief based on nominal mutuality and free 
will, to which have been added devices in the form of contracts 
aiming to secure the release of the employer from liability for the 
injuries of employees. These organizations are the Chicago, Bur- 
lington & Quincy R.R. (relief department), the Pennsylvania R.R. 
(voluntary relief department; separate departments for lines east 
and west of Pittsburgh), the Baltimore & Ohio R.R. (relief depart- 
ment)’, the Atlantic Coast Line R.R. (relief department), the 
Philadelphia & Reading R.R. (relief association), and the Lehigh 
Valley R.R. (relief fund).? 

None of these departments is now incorporated. Several of 
the reliefs were started as incorporated and somewhat independent 
bodies, but it was soon discovered that chartered organizations 
not only showed serious legal weakness but also possessed danger- 
ous power not always operating in the companies’ interest. All, 
therefore, have been reorganized as unchartered departments with- 
out autonomy.’ 

All these railroads except the Philadelphia & Reading‘ pay 
surgeons out of the fund, and several departments maintain 
hospitals. The funds are fed from graduated assessments of 
employees and pay graduated allowances for sickness and injury 
for a certain number of weeks, with graduated death benefits to 

t The regulations of the Baltimore & Ohio relief department are unique in speci- 
fying that all employees of the operating department must join the relief. The regula- 
tions of the other roads would appear to leave the matter at least nominally voluntary. 

2 Identical departments are also maintained by some of the Westinghouse corpora- 
tions. The International Harvester Co. and United States Steel Corporation plans 
come also within this classification but are not here considered. 

3 The Baltimore & Ohio Employees’ Relief Association charter was revoked in 
1888 by the state of Maryland on account of the obligatory clause. The company 
then organized the present unincorporated department (March 15, 1889) with mem- 
bership compulsory. 

4The Philadelphia & Reading Relief Association does not furnish surgical or 
medical attendance, but pays “medical examiners” out of the fund. 
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survivors. Each company handles the fund, appoints and con- 
trols absolutely a majority of an advisory board with a general 
officer of the company as chairman, and appoints the superin- 
tendent, chief surgeon, and operating personnel of the organization. 

The release contract gives the superintendent full power to 
act in all settlements, except that appeals may be taken to an 
advisory committee. He takes a formal release before paying 
any benefits; he is authorized to make lump-sum settlements; 
his word is final in all disputes over death benefits. He is the 
company’s claim agent in all but name, but wields more power 
than any claim agent. 

The insurance feature has usually been expanded by providing 
for additional death benefits by additional contributions to the 
fund at a rate somewhat lower than the usual premiums of fraternal 
insurance companies (about $15 per thousand below forty-five 
years of age), and some companies have added pension, savings, 
and loan features. 

Membership is secured by proper execution and approval of an 
application substantially as follows: 


APPLICATION FOR MEMBERSHIP IN THE RELIEF FUND OF 
THE R.R. CO. 


I, , now employed by the———R.R. Co., apply for membership in 
the Relief Fund, and agree to be bound by the Regulations of said Department. 

I also agree, That the Company shall apply, as a voluntary contribution 
from wages earned by me, the sum of per month, for the purpose of 
securing the benefits provided for a member of the Relief Fund. 

Any expenses incident to my death, paid by the Relief Department, shall 
be in part payment of death benefit and deducted from the total amount 
thereof. 

I also agree, That, in consideration of amounts paid by said Company for 
maintenance of said Department, and of the guarantee by Company of said 
benefits, acceptance by me of benefits shall operate as a release of all claims 
against said Company for damages arising from said injury; in the event of 
my death no part of said death or disability benefit shall be payable unless 
releases shall be delivered to the Superintendent of all claims against said 
Department, as well as against said Company; and further, if suit shall be 
brought against said Company for damages arising from injury or death occur- 
ring to me, the benefits otherwise payable, and all obligations created by my 


1 Somewhat condensed. 
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membership in said Fund shall be forfeited without any declaration or act 
by said Department. 

I also agree, For myself and those claiming through me, to be bound by the 
Regulations providing for final settlement of all claims or controversies by 
reference to the Superintendent of the Department, and an appeal to the 
Advisory Committee. 


This document is, of course, really an application for insurance 
against sickness, injury, or death. It is also a carefully worded 
agreement or contract binding the signor (the insured) to make 
certain payments (premiums) into the department fund (the 
insuror) from which the insured is to receive certain benefits in 
case of disability. But, unlike ordinary insurance agreements, 
there is a third party to the contract, or rather the insuror appears 
in two réles, the ‘‘department” and the “company.” Before the 
insured can get his money from the department he must make his 
peace with the company and must satisfy its claim against the fund; 
otherwise the insured forfeits (although any mention of such for- 
feiture is omitted from the contract) all the payments which he 
has made into the fund up to the time of his injury. The company 
gains entrance into and acquires rights in this hitherto simple insur- 
ance transaction by the rather unusual process of acting as agent, 
or go-between, or guarantor, or manager, between its own creature, 
the department fund, and its own employee, the insured. In order 
to protect the rights which it thus acquires, the company virtually 
impounds that portion of the fund which is due the injured 
employee, until his bill for fiduciary services has been liquidated 
by a release from any claim which the employee would otherwise 
make for the company’s causative share in his injuries. 

The ethics and equity of this application-release agreement 
will be considered later. It is sufficient to state, at this point, that, 
although many states have tried, by statute, to forbid release 
contracts between master and man, and especially between rail- 
roads and their employees, the railroads have been almost uni- 
formly successful in protecting their contract in both state and 
federal courts. The early rulings of the Pennsylvania and Ohio 
courts in cases testing the validity of the Pennsylvania R.R. and 
Baltimore & Ohio contracts have been usually followed without 
many embarrassing qualms by the courts of other states. 
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After an employee has entered the service and has executed the 
application-release his assessments become automatic, and he or 
his family is indemnified for sickness, injury, or death, on a graduated 
schedule indicated in the following condensed table: 


TABLE OF ASSESSMENTS AND BENEFITS OF———RELIEF 
DEPARTMENT* 








Daily Accident 
Benefits for 52 
Weeks 


Loss of Each 


Monthly Pay |Contributions Arm or Leg 





$35 or less 
35 to 55 
55 to 75 


75 to 95 
96 or over 


$0.75 mo. 
1.50 mo.* 
2.25 mo. 

3.00 mo. 

3-75 mo. 


Per day $0.50 
Per day 1.00 
Per day 1.50 
Per day 2.00 
Per day 2.50 
and half-rates 
after 52 weeks 


$ 800 
1,400 
2,000 
2,600 
3,200 

Lump sum 
and double 


2.50 
and ; for 
second year 


for two ex- 
tremities 























* Rates, terms, and indemnities vary slightly for the different companies. 

In some of the companies additional death benefits (of first class 
only) may be taken out up to two (accident) and three (natural) 
times the amount of death benefit of the class to which the member 
belongs, at the rate of 30 cents, if he is under 45 years of age; of 45 
cents, if he is 45 to 60 years of age; and of 60 cents, if he is over 
60 years ofage. This is not far from the cost of ordinary fraternal 
insurance, and the company gets the benefit of the release. 

Although three-fifths of the benefits paid out by the fund are 
for sickness and for death through natural causes such as should, 
under ordinary insurance conditions, necessitate an increasing 
premium with advancing age, the premiums are the same for all 
ages, except in the few cases where additional death benefits are 
taken out. On the Pennsylvania R.R. the insurance term is 
coincident and terminates with employment. On the Baltimore 
& Ohio, Philadelphia & Reading, and Chicago, Burlington & 
Quincy R.R.’s, minimum single death benefits—and these only— 
may be continued by former employees who have been three years 
in the service, provided they file an application for such insurance 
at the time of leaving the service. Very few former employees 
avail themselves of this provision. No provision is made for 
continuing either accident or sickness disability premiums and 
benefits on leaving the service. 
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The following is a brief résumé of certain important details 
and financial exhibits of the six relief departments which form the 
subject of this article: 

Pennsylvania Lines.—Relief departments were established (by 
the eastern lines in 1886; by the western lines in 1889) to succeed the 
incorporated associations. Membership is nominally voluntary. 
The death benefits are, in Class 1, $250; in Class 5, $1,250. The 
statement for the western lines, June 30, 1909, showed: 


Surplus account $568,804.02 
Collected from men for the year 659,173.55 
Paid for death and disablement by accident during the year... 154,380.50 
Paid for death and disablement by sickness during the year.... 344,146.25 
Contributed by companies as deficits, maintenance, and com- 

pany relief 107,607.79 
Under “Contributions by Companies” is found “Interest on 

MOUONS Th BEE. oon. i cc cccies Peet te ee ee 13,043.13 


The Baltimore & Ohio R.R. Co. Relief Department.—This was 
established in 1889 to succeed the outlawed chartered association 
of 1882. Membership is obligatory. The company uses a form 
of application for employment in which is incorporated, as one of 
the conditions of employment, an application for membership in 
the relief feature. The application contains the usual release 
clause. The operation of the Baltimore & Ohio R.R. plan is similar 
to that of the Pennsylvania R.R., but its details are still more 
favorable to the company. The annual report for year ending 
June 30, 1909, shows: 


Credit balance or surplus ; $1,034,914. 25 
Collected from men during the year 846,721.28 
Contributed by Baltimore & Ohio R.R. toward operating 

00 


pe 
Contributed by Baltimore & Ohio R.R. toward “Company 


6,000.00 

Contributed by Baltimore & Ohio R.R. toward Pension Fund 75,000. 00* 
Accident Benefits paid (death and disability) 263,607.00 
Sickness Benefits paid (death and disability) 439,413.43 
Total Disbursements for all causes 854,370.30 
Death Benefits, Class A, accident $500; natural death 
Death Benefits, Class E, accident $2,000; natural death 1,250.00 

* The company also furnishes several offices, and the services of its officers. The $10,550 is to cover 
examinations of applicants for service; the $6,000 is to cover company relief to meet deficit; if not used 
for this purpose the cash goes to the pension account; $75,000 is paid in by the company on account 
of pensions, but is exhibited in the annual statement of the relief department as a contribution to that 
department. Why the department reports should represent any of these items, except the contingent 
$6,000, as contributions to a mutual relief fund, is cryptic, until viewed in the light of the fact that some 
sort wi! a cash showing must be made to satisfy the requirements of the courts when the release contract 
is under scrutiny. 


The department also operates savings and pension features. 
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Philadelphia & Reading R.R. Relief Association—This asso- 
ciation was established in 1888. It is managed and guaranteed 
by the company. The company has also in the past made an 
annual addition of 10 per cent in cash to the amount contributed 
by the employees. At present the annual cash addition is 5 per 
cent. The operating expenses for 1909 were $37,214.75, of which 
$16,998.46 was paid by the ‘‘associated companies.” The depart- 
ment statement for 1909 showed a surplus of over $626,000, which 
is increasing at the rate of nearly $60,000 per year. Contributions 
from employees are from 75 cents to $3.75 per month. For death 
benefits Class 1 pays $350; Class 5, $1,350. The extra $100 is 
from the surplus fund, which seems to have reached embarrassing 
proportions. The Philadelphia & Reading relief department pays 
out annually about 40 per cent of its entire relief disbursement for 
injuries, and 60 per cent for sickness. The company probably 
makes a larger proportional cash contribution to the relief fund 
than any other American road, except the Lehigh Valley R.R. 
The present assessment rate is too high and would carry the fund 
without any contribution from the companies, thus saving to the 
men their rights to recover from their employer. The surplus 
invested permanently in the debt of the company is about equal 
to the total of the companies’ contributions for twenty-one years. 

Relief Department of the Atlantic Coast Line R.R. (Plant 
System).—This, rating from 1896, 1899, 1902, is the most recently 
organized of the ‘‘mutual” relief departments. The only voice 
the men have in the management of their money lies in the fact 
that six members of an Advisory Committee of thirteen are elected 
by a sort of scrutin d’arrondissement from six districts of the rail- 
road—no two from one district. The superintendent and assistant 
superintendent-medical director, who manage the department, are 
appointed by the president of the railroad. Surplus funds are 
invested under the direction of, and in the name of, the company. 
The company guarantees the fund and makes up deficits, but reim- 
burses itself subsequently out of employees’ assessments, so that 
it is not out of pocket by its guaranty. It “pays expense of man- 
agement,”’ but this must mean very little, for the fund pays the 
surgeons and examiners and pays for the hospital care of the 
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injured. The company pays $12,000 annually into the fund;t 
and as the accompanying statement shows, this apparently is the 
total of the company’s contribution to operating expenses and 
management. It is difficult for an outsider to get an annual report 
of the fund. Employees “‘may join” the department; as a matter 
of fact all healthy employees under 45 in the permanent service 
of the operating department are members. Death benefits are, 
in Class 1, $250; in Class 5, $1,250. Sickness benefits are paid 
for 52 weeks only. Accident benefits are paid for 52 weeks, and 
thereafter at half-rates. Benefits average about 50 per cent of 
the wages. The department superintendent is authorized to make 
lump-sum settlements. Riebeneck gives the following statistics: 


Total receipts up to 1905 $409,385.12 
From members $306,817.86 
From Company 98,690. 23 
From hospital revenues 3,877.03 


Average annual receipts 87,725.38 
Disbursements to 1905 386,231. 33 
Accident 


; 117,241.92 
Operating 96,863.49 
Surgeons and hospitals 50,329. 32 


ID 5.5.5.5 5.6 0s0ie Pde ese ssrtmenngaeesiesi 82,763.83 
Surplus 1905 23,153.79 

Chicago, Burlington & Quincy R.R.—This company has main- 
tained since 1889 joint relief and employment departments under 
one superintendent appointed by the president. The chief medical 
officer of the road—appointed by the president—is the assistant 
superintendent of this department and draws his salary from the 
fund. The company’s claim department has little to do in the 
handling of employees’ claims. The membership is “voluntary” 
and about 61 per cent (24,000) of all employees are members. 
In the operating departments over 95 per cent? are members. 

* Willoughby, Workingmen’s Insurance, p. 305. 

? Railway Protective Institutions, 1905. Published by Pennsylvania R.R. 

3 Riebeneck gives (1905) the following percentages: engineers, 96 per cent; fire- 
men, 96 per cent; brakemen, 97 per cent; switchmen, 96 per cent; conductors, 90 
per cent. 
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Non-members are either very old employees who were in the service 
before the relief was organized (1889), or those who are only 
temporarily employed, or employees at non-hazardous posts. The 
“Relief and Employment Department”’—a judicious blend—sees 
to it that non-members are not given encouragement to enter upon 
or to remain in any hazardous service. For a schedule of assess- 
ments and benefits the reader is referred to the table on page 109. 
During twenty years’ operation of the department the company 
has collected $6,600,000 from the men, and during that time 
has charged the fund $1,250,000 as its own contribution in the 
forms of salaries, transportation, traveling expenses, postage, office 
room, stationery, and printing—management. The company does 
not appear to have added anything in cash to the fund, which, 
December 31, 1907, showed a surplus of over $600,000. In 1908 
the company charged the fund with $78,000 for management as 
indicated, and collected from the men $505,000, total $583,000— 
company’s estimated contribution about 14 per cent. The fund 
cares for sick and injured in the ratio of about 26 to 30 (paid out for 
sickness and natural death, $263,000; paid out for injury and acci- 
dental death, $300,000). Since no contribution should be expected 
from the company for sickness relief, its “‘management” contribu- 
tion of $78,000 in 1908 should be estimated as for injury disability 
alone, and is about 26 per cent of the total expenditure for injury 
relief. 

Lehigh Valley Relief Fund.—Although differing in many impor- 
tant particulars from the departments just cited, the fundamental 
purpose of the Lehigh Valley Relief Fund is so nearly identical with 
that of these five organizations that one would be at a loss to 
classify it elsewhere. This fund was established by the company in 
1878 as a voluntary relief, and is conducted entirely by the railroad, 
which pays the expenses of management and collects and guarantees 
the fund. Employment is the only requisite to membership, as 
there is no examination or age limit; but the fund pays no allowance 
for sickness disability. Membership seems to be genuinely optional, 
as in 1903" but 35 per cent of the employees had joined (6,505 out of 
18,621). Note, however, that 81 per cent of the men in train service 


t Riebeneck, op. cit. 
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were members. The assessments are not levied monthly, but about 
every fourth month, and never exceed $3 per member, and the com- 
pany contributes an equal amount. In this contribution the Lehigh 
Valley R.R. has long held an absolutely unique position among 
American railroads. The fund seems to enjoy a genuine popularity 
among the men, for the membership has grown from 1,269 in 1878 
to 6,505 in 1903." The benefits vary with the total amount of 
contribution to the credit of the individual, and the contributions 
vary with the daily wage. The fund pays accident death benefits 
as well as weekly indemnity and surgical expenses. 


V 


Let us now analyze these organizations from various economic, 
legal, and ethical standpoints. 

It is fair to consider, for example, what is offset against the 
Chicago, Burlington & Quincy R.R.’s insignificant workmen’s com- 
pensation schedule, totalling annually but $78,000, by companies 
which do not look to the men for help in canceling their own 
casualty claims and in paying the company’s legitimate surgical 
and hospital bills. 

The following very important expense items appear in the 
annual balance sheet of every company not operating a mutual 
relief department: (1) Maintenance of surgical department; (2) 
maintenance of claim and legal departments; (3) wages, donations, 
settlements, and judgments paid to disabled employees. We may 
advantageously collect from the annual reports of certain other 
roads, not operating mutual relief departments, the figures repre- 
senting the above items, and calculate from them the approximate 
amounts of the same items for a road showing the same mileage 
as the Chicago, Burlington & Quincy R.R. (9,022 miles and over 
40,000 employees). The annual surgical expense vouchers’ of 
such a road, of equal mileage, will be not far from $75,000; vouchers 
for all personal injury claim department expenses, exclusive of 
settlements, about $70,000; all vouchers issued by the law depart- 


* Willoughby and Riebeneck, op. cit. 


* Salaries, fees, hospitals, nursing, rent, supplies, examinations, stationery, and 
printing. 
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ment incidental to personal injury claims, but exclusive of settle- 
ments and judgments, $50,000; total expense vouchers $195,000, 
of which total about four-sevenths—or $112,000—will be for em- 
ployees. Vouchers issued by the claim department for employees’ 
personal injury settlements will amount to $232,000; vouchers 
issued by law department for employees’ personal injury settle- 
ments and judgments, to $210,000. The aggregate is $554,000 
paid out in one year on account of injuries to employees. It is 
significant of the accuracy of this calculation that these figures, 
independently secured from accurate sources of railroad statistics, 
approximate very closely the amount with which the Chicago, 
Burlington & Quincy R.R. in 1908 financed its entire Relief and 
Employment Department ($505,000 collected from employees; 
$78,000 contributed by the company). 

This estimate is well within a reasonable limit, and amply 
justifies the conviction that the company in question has unbur- 
dened itself at the expense of its employees of six-sevenths of that 
load of employees’ casualty maintenance which it would have had 
to carry under European compensation laws, or even under our own 
laws and customs if the company were to be deprived of the relief 
feature plus its release contract. 

This view is also taken by Willoughby (0. cit., pp. 315 f.), who 
says: ‘That part of the work of the department which relates to 
accident should be almost if not wholly at the expense of the 
employer.” ‘The remuneration of the victims of accidents should 
be considered a normal item in the cost of operating any industry. 
This opinion finds scarcely an opposing voice in Europe today.” 
“The burden of accidents should be borne by the employer, who 
determines the working conditions of the industry, rather than by 
the employee, who has little or nothing to say. In failing to do this 
the roads in question are distinctly behind public opinion. An 
analysis shows that the departments are largely supported by the 
men themselves.” ‘This is not the only criticism. The roads 
have sheltered themselves behind their small contributions to exact 
releases. Mr. Johnson (E. R. Johnson, Bulletin of Department of 
Labor, No. 7) thinks this only just, but from his opinion I must 
absolutely dissent. That the act of bringing suit should bring 
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forfeiture of rights acquired and paid for is thoroughly unmoral 
and contrary to public policy.’”* 


VI 


Since these relief departments are organized on a contractual 
basis of considerations paid and reciprocal benefits to be enjoyed 


* Of course, these views are opposed by a large number of intelligent and honest 
individuals whose horizon has been narrowed through long and intimate association 
with the legal, surgical, relief, and claims departments of railroads, and it must be 
admitted that their position has been strengthened by the fact that the courts have con- 
ceded to them, until recently, ample ground on which to stand. Progress along the 
lines hoped for by the writer of this paper—lines along which the industrial legislation 
of the entire country is now moving—has always been opposed, not only by a strongly 
partisan bar and by an influential lobby representative of railroad companies, but also 
by an equally strong class of politicians representing another group of attorneys who 
stimulate and prey upon personal injury litigation. So much a part is it of the very 
subsistence of these three groups of legal and quasi-legal railroad appendages, that one 
cannot wonder at their honest inability to apprehend the fundamental injustice of all 
present relief systems, or to grasp the essential fact that equitable workingmen’s 
compensation is an advantage both to the employer and the employee. 

I have before me two pamphlets (S. R. Barr, superintendent, Baltimore & Ohio 
R.R. Relief: Advantages of the Baltimore & Ohio Relief, 1909; and J. N. Redfern, 
superintendent, Relief and Employment Department, Chicago, Burlington & Quincy 
R.R.: Railroad Relief Departments, National Civic Federation, 1909) in which the 
simple faith of the relief superintendent in the unfaltering altruism and equity of his 
department is disclosed with naive unconsciousness. The value and intent of the 
following extracts have been in no way altered by removal from their context. It 
seems unnecessary to comment on the curiously distorted point of view represented by 
these seriously written articles. 

Mr. Barr says: ‘‘Probably the greatest advantage the company enjoys through 
the Relief is the examination of applicants for employment and their subsequent close 
observance by trained medical men. For this the company pays $10,000 as part of 
its contribution to the Relief Fund.” As has already been shown the money does not 
go to relief and should not be credited to that fund. ‘The operation of a relief 
department is practically a guarantee of immunity from employees’ damage suits.” 
“The Baltimore & Ohio Relief Department settled, on a benefit basis only, 99.2 per 
cent of the injury cases and 97 per cent of those of accidental death.” “It needs no 
argument to show an actual saving to the company of an enormous amount of money 
in damages alone.” If the company saved this enormous amount, who was the loser 
by it—and who paid the bill? ‘The man refusing to accept his benefits, the amount 
payable is available as part payment of the settlement.” If this is the case, the 
authority for it is not shown in the department by-laws. ‘‘The amicable adjustments 
operate to the financial advantage of the company in other ways; the corps of claim 
agents is reduced and legal expense greatly curtailed . . . . and a great deal of unen- 
viable notoriety is avoided in the trial of suits and the newspaper comment thereon.” 
“The company is rid entirely of the expense of half-pay allowances and donations.” 
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by two parties, and legal questions are thus introduced which are 
not raised in more primitive associations not employing the release 
form, we may justly proceed with our study of their value to the 
participants and to the community at large by asking the following 
questions: 

Are the associations in fact voluntary as to membership ? 


“The company’s surgeon’s compensation consists only, in most cases, of an annual 
pass over the company’s lines.” ‘‘The cost to the relief department for surgical and 
hospital services is only 87 cents per case, or 23 cents per visit paid by the surgeons.” 
“Total cost, including operations, was $1.85 per case.” ‘The surgeons attend also 
passengers, trespassers, etc.; also a great saving to the company in itself.” And 
who pays? ‘And they furnish their own supplies.” ‘It is doubtful... . if this 
economical operation . . . . would be successful . . . . without the assistance of 
medical examiners not embarrassed with outside influences.” 

The following is one of the professional duties Mr. Barr expects the department’s 
medical men to perform: “When a railroad man dies . . . . the usual course is to 
have the medical examiner get the undertaker’s bill and suggest to the widow that she 
authorize the payment out of the death benefits. It is a rare thing for the Baltimore 
& Ohio to have to pay an undertaker’s bill on account of an employee.” This is 
verbatim. ‘Examiners and surgeons, if properly trained in the method of handling 
men to get best results, can make themselves a very potent factor in the company’s 
interests, . . . . by reason of their... . high standing . . . . they can be made 
an even more valuable asset to the company.” ‘They are influential in private life, 
and hold all sorts of political offices from health officer, coroner, town councilor, 
mayor, to member of state and national legislatures.” Their “influence is lost to 
companies to a great extent in the absence of the organizations possible to a company 
operating a relief department.” All these things out of the doctors for an annual 
pass! And ingenuously acknowledged by Mr. Barr, who forgets that the surgeons 
and examiners are supposed to be using their time for the relief department and its 
injured members, and are not employed—openly, at least—to usurp the functions of 
the company’s claim agents and adjusters. 

Mr. Redfern says: “In carrying out its obligations the company in money spent 
and services furnished, practically contributes dollar for dollar with its employees.” 
Mr. Redfern has allowed his imagination free play in the foregoing. He states later 
that “‘members have contributed $7,000,000 and the company $1,250,000 in cash, 
paying operating expenses and making good guaranteed deficits.” ‘‘The company’s 
contribution does not include office space, soliciting, collections, work done in the 
departments.” Is Mr. Redfern serious in asking us to believe that those items 
represent the remaining $5,750,000 in cash necessary to balance the men’s money ? 
“Applicants have the matter of membership presented to them by employing officers,” 
and “while membership is not compulsory, yet in employing men, we naturally give 
preference to the man who is desirous of protecting himself against the inevitable 
disability and death,” and who is willing, incidentally, to sign a release to the company 
for the expenses of the same. This method makes it reasonably sure that permanent 
employees of the operating departments of the Chicago, Burlington & Quincy who 
have not signed the release are hard to find. 
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Are the associations in fact mutual in the sense that the rights 
and equities of all parties to the contract are equally safeguarded ? 

Are they in fact voluntary as to acceptance of benefits ? 

Is there a consideration from each party commensurate with 
the benefits accruing to each party ? 

Are they in harmony with contemporary law as expressed in 
statutes or as expounded from the bench ? 

To the unsuspecting student of department by-laws, these 
“mutual” systems of relief would appear to divide themselves 
quite simply into those which are voluntary—which the men join 
or not as they choose—and those which are involuntary—which the 
men must join if they would enter permanent service. The term 
“optional” might be supposed to indicate the method used by 
employers to secure a membership for the departments. Only 
one company makes membership in the department frankly 
obligatory. Railroad companies maintaining so-called voluntary 
relief organizations based on release contracts encourage this 
notion of their optional character by calling attention rather 
ostentatiously to the fact that the membership totals comprise 
but 50-75 per cent’ of all employees, thus proving the initial 
voluntary element to their own satisfaction and often to that of the 
courts. But a closer scrutiny discloses (a) that the uncovered 
minority are agents, clerks, office employees, shop men, section 
hands, etc., who rarely sustain severe injuries or bring suits; (d) that 
practically all the men in the operating departments are covered; 
and (c) that permanent service in these departments is hermetically 
sealed against those who cannot see their way clear to make an 
application for membership in the voluntary relief department.? 

The query naturally arises: How could any coercive agreement 
to accept certain future compensation for certain unknown future 
injuries due to as yet unknown causes have any legal standing ? 
To initiate the transaction a dangerous degree of coercion is cer- 
tainly employed in practice, even if not in theory or in law; when 
business presses, the casual employee may take temporary service 
on the extra-list in the hazardous operating departments, but 
rarely are any except veteran employees kept permanently on the 


* See p. 112 and note 3. 2See note, pp. 116-117. 
if » PP 
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pay-roll unless the release-application has been executed and turned 
in. The employer has been forced by this menacing aspect of the 
theory of contracts toward these easily ascertained restrictions placed 
on those seeking employment, to take refuge in the contention that 
the point is inconsequent and not susceptible of proof, and that 
the real crisis where a necessary exercise of the right of option 
develops and is carefully safe guarded, is after the employee has 
been injured, and when he may use his free will to choose whether 
he will accept the relief benefits or sue hisemployer. This conten- 
tion is clearly an after-thought developed out of legal exigencies, 
and the contract maintains a stony silence as to any such option, 
but relief officials now consider the point well taken and definitely 
settled. Some departments—as a logical outflow from this reason- 
ing—return to the injured employee, when requested and when he 
has indicated his intention to sue, all assessments (consideration) 
paid in by him during his membership; such return of unearned 
consideration, however, is not a usual policy. The courts—it 
must be admitted—have leaned’ toward this view of the contract,? 
and have held that although the employer may have somehow 
persuaded an employee to consent to deductions, the latter is not 
thereby deprived of his free will, since later on he is left in a position 
where he may freely choose between accepting benefits or suing 
his employer—though the cash contribution is more or less involun- 
tary, the option of accepting or refusing the benefits to which his 
insurance premium should unrestrictedly entitle him is left per- 
fectly open. Cold comfort! He may sue if he chooses, and by so 
doing break his contract and release the relief department from its 

t Ringle v. Pennsylvania R.R., 164 Pa., 529, Pennsylvania case. 

Dunning & Meyer v. Atlantic Coast Line, 166 Fed. Rep., 850, 1908, South Carolina 
case. 

" Day v. Ailantic Coast Line, U.S. Supreme Court, April, 1910, 179, Fed. Rep., 26, 

Virginia case. 

The decision in the last two cases emasculated state laws. 


2 The present release contract has undergone some ingenious changes from its 
original form. The employee does not agree to accept the benefits, but he agrees that 
“acceptance of benefits shall operate as a release of all claims.’’ Very few employees 
are bold enough to risk losing a moderate but certain compensation for the uncertain 
privilege of securing a judicial exposition of the subtle verbiage of the company’s 
release contract. 
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already paid-for obligation to provide him an indemnity for his 
disability. Is this logic or casuistry? What becomes of the 
servant’s clear equity in the insurance benefits for which his assess- 
ments have paid, and which in most cases he must forfeit if he 
rejects the release and the relief which goes with it. To the mind 
not accustomed to the intricacies of legal casuistry it would appear 
that whichever end of this involuntary bargain the employee 
accepts, he gets the worst of it, and that the entire arrangement 
is against good public policy and calls for an exercise of the state’s 
police power." 

Now as to actual mutuality and equitable proportioning of 
contributions between master and men. By the term “mutual,” 
as legally applied to relief organizations participated in by masters 
and servants, we mean those toward which both contribute a certain 
ascertainable quota of money or its equivalent, and by virtue of 
which both draw certain measurable benefits and assume certain 
obligations. 

When the release contract is not a part of the scheme, the 
employer contributes little or nothing in cash and still less in other 
ways beyond office or building rent, transportation, and ‘‘manage- 
ment.” In return he receives a complete surgical and hospital 
organization for his exclusive use, with absolute control of personnel 
and plant, and an unobstructed field of operation for his claim 
department in dealing with injured passengers, employees, and 
wayfarers. 

When the release contract is used, as by the six roads under 
discussion, any contribution to relief funds made, or claimed to be 
made by employers, contains just value enough to give a semblance 
of legal force and mutuality to the contract, but an amount alto- 
gether insignificant from any equitable standpoint. A perusal of the 
annual statements furnished by many of the relief departments, and 
already analyzed, shows that oftentimes no real cash is turned in 
for actual relief, and that there is more or less manipulation to show 
a valuable consideration. Most “company’s contributions” have 
been but shadowy semblances of the real thing, and are speciously 
set forth as ‘‘management,” “handling of funds,” ‘‘ guaranty of 


* Maguire v. Chicago, Burlington & Quincy R.R., post. 
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funds,” ‘‘making up any deficits,” “office rent and expenses,” 
“‘transportation,” “telegraph facilities,” ‘services of surgeons and 
adjusters’’—really the claim, surgical, and law departments served 
up under a different disguise, but with no additional cost, and with 
an almost total saving to the employer of the price of maintenance, 
settlements, and litigation.' The greater part of this enormous 
saving can come from nowhere but out of the funds contributed 
by the men, who not only actually pay for a large proportion of 
their surgical relief, but also settle most of their own casualty claims 
against the company out of their own pockets. 

It takes no spectacles to see that, even where the courts have held 
the release contracts valid because of the presence of free will and 
consideration in legal quantities, the letter of the law has been 
satisfied on all points at the expense of economic justice and of the 
real equity of the situation. 


VII 


What cognizance has contemporary law taken of the use made 
by railroads of their relief departments for the purpose of securing 
release contracts from their employees ? 

In the following states? the contracts have received legislative 
recognition in the shape of statutes variously prohibiting and penal- 
izing their use: Ohio, Missouri, Iowa, Virginia, South Carolina, 
Florida, Georgia, Indiana, New York, Montana, Nebraska, Nevada, 
Texas, North and South Dakota. An effort to secure the enact- 
ment of a similar law was defeated at a recent session of the Illinois 
legislature. In most of these states the statute has been promptly 
nullified or emasculated by judicial action. 

Our judiciary has favored the country with a bountiful harvest 
of rulings bearing on the various aspects of release contracts put 
out by railroads under cover of their mutual relief departments. 
Many of these rulings are in conflict, and their general average 
is none too illuminating. There can be no question but that the 
courts, through willingness to satisfy themselves with the letter 

t For an analysis of these items see the previous paper, Jour. of Political Economy, 
XX, 49-78. 

2 This list is probably incomplete. 
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of the law, and through unwillingness properly to investigate the 
genuineness of free will and mutuality and the adequate appor- 
tioning of contributions, have leaned unduly and unjustly toward 
the side of the employer. 

Courts have given sufficient sanction to the departments to 
warrant their continued existence—at least for the present—on the 
theory that they are not for pecuniary profit but are a reasonably 
integral and necessary part of the machinery of any chartered 
enterprise,’ that they are not wlira vires, not against public policy, 
and that their contract contains sufficient consideration. 

It has been held that the fact that an employee signed a release 
contract before entering service is sufficient evidence of free will. 
The mere fact that the application for membership in the relief 
association and the release contract with the railroad are parts of 
the same document—which may even also be an employment 
application*—and that it is handed to the prospective employee 
coincidently with his application for employment, does not, in the 
opinion of courts, supply an element of coercion sufficient to render 
the contract illegal. 

Courts have held the release contracts valid and not against 
public policy,’ on the theory already alluded to that they allow 
the employee the option of suing or accepting benefits after he is 
injured; also that they do not restrict the right of contract, but 
rather enlarge that right. 

These rulings—usually of United States courts, but also of 
state courts—have come sharply into conflict with, and have 
defeated state statutes designed to forbid the use of railroad relief 
associations for the purpose of securing anticipatory waivers or 


t State v. Pittsburgh, Cincinnati, Chicago & St. Louis R.R., Ohio Circuit Court, 
1903, 67 N.E. Rep., 93. Also Cox v. Pittsburgh, Cincinnati, Chicago & St. Louis R.R., 
Ohio Circuit Court, 1896; 55 Ohio, 497. In Miller v. Chicago, Burlington & Quincy the 
Federal Circuit Court held v. railroad, 65 Fed. Rep., 305; but the Federal Court of 
Appeals, 76 Fed. Rep., 439 intimated that it would have upheld the contract, if a 
sufficient consideration had been shown; Colorado case, 1894. 

The Baltimore & Ohio contract of employment and relief department 
application-release contract are parts of the same document. 

3 Hamilton v. St. Louis, Kansas & Northwestern (Chicago, Burlington & Quincy 
R.R.) in United States Circuit Court for E. District Mo., 1902. 118, Fed. Rep. 92, 
Missouri case. Also Atlantic Coast Line v. Dunning. 
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releases from employees. The courts will not sustain any law 
interfering with the right of contract made sacred by the Fourteenth 
Amendment of the constitution, unless it can be clearly shown that 
actual coercion was used to secure signatures. The applicant’s 
signature is held to be technically valid, so far as free will is con- 
cerned, for he certainly has the option to refuse to sign, and the 
mere fact that by so doing he would often reject employment does 
not, in the opinion of the courts, constitute sufficient coercion to 
invalidate his signature. 

The courts have at times shown an apparently unnecessary 
ingenuity in defeating the plain intention of statutes and consti- 
tutional clauses framed especially for the purpose of prohibiting 
contracts procured through this kind of evasion. For example, 
in Day v. Allantic Coast Line, United States Circuit Court of 
Appeals, April, 1910, it was contended that the Virginia consti- 
tution definitely prohibited contracts waiving employee’s right to 
recover for injury; but the court refused to consider the contract a 
waiver, and held that it was an agreement to elect either to take 
benefits or to sue, but not to do both. The court ignored the facts 
that no agreement to elect is mentioned in the contract, that 
without the contract Day could probably not have secured employ- 
ment, and that if he elected to sue he forfeited his assessments 
and the rights to which these should have entitled him. This 
court—C. J. Fuller and Morris—held' also that the contract was 
not against public policy. Ohio in 1890 and Missouri in 1899 
prohibited waiver contracts between employers and prospective 
employees, and Ohio made the solicitation of such contracts a finable 
offense, but: the purpose of the Ohio statute—aimed directly at 
the Pennsylvania and Baltimore & Ohio railroads—was defeated in 
the courts, in so far as it applied to mutual relief associations. Other 
state and federal courts also have upheld the constitutional right 
to make such contracts. So that the courts and the legislatures of 
several states are at odds over the fundamental right of the employer 
to make the membership-release contract a feature of employment. 

The latest as well as the most important of all decisions bearing 


t Atlantic Coast Line R.R. v. Dunning, 166 Fed. Rep., 850; also Owens v. Baltimore 
& Ohio R.R. 35, Fed. Rep. 715. 
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on the intrastate status of these associations and their release 
contracts was handed down by the United States Supreme Court 
February 20, 1911, in the case of Maguire v. Chicago, Burlington & 
Quincy R.R.,* the opinion being written by Mr. Justice Hughes 
and unanimously concurred in by the other members of the court. 
This case (131 Iowa, 340; 138 Iowa, 664; 108 N.W.R., 702), after 
nearly ten years of litigation, reached a final adjudication in Octo- 
ber, 1910. C.L. Maguire was injured in the employ of the Chicago, 
Burlington & Quincy R.R., in Iowa, in 1900. He was a member 
of the Burlington Relief and accepted $822 from that fund. Under 
Sec. 2071 of the Iowa Code, amended in 1898, he brought a suit 
against his employer, contending that the release contract which 
he had signed on entering employment was invalidated by the 
Code. Sec. 2071 specifies that no contract which restricts the 
liability of an employer for future injuries inflicted on an employee 
at work shall be binding. The amendment strengthens the original 
section as to release contracts with companies and their relief funds 
by expressly providing, ‘‘nor shall the acceptance of such relief, 
nor any contract providing insurance benefits entered into prior 
to the injury, constitute any bar or defense to any cause of action 
brought under the provisions of this section’’—“ but nothing herein 
shall prevent settlement for damages between parties subsequent 
to the injury.” The Iowa court awarded Maguire $2,000 and the 
railroad appealed.? In affirming the judgment of the Iowa courts 
the United States Supreme Court held that: the Federal Supreme 
Court is not called on to decide as to the wisdom of state laws— 
merely are they constitutional? Within the constitution, the legis- 
lature decides as to questions of public policy. A state, as a proper 
exercise of the police power, has the right to prohibit contracts made 
in advance of injury and to invalidate all the provisions of such 
contracts. Such a statute does not impair the liberty of contract 
guaranteed by the Fourteenth Amendment, and the court so holds 
in regard to the Iowa statute relative to railroad employees. Free- 
dom of contract is a qualified and not an absolute right. Liberty 
implies absence of arbitrary restraint—not immunity from reason- 
* Chicago, Burlington & Quincy R.R. v. Maguire, 219 U.S., 549. 
2 131 Iowa, 340; 138 Iowa, 664. 
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able regulation. The exercise of reasonable police power is not 
subject to judicial review. The statute of Iowa is within the police 
power of the state, has a reasonable relation to the matter regulated, 
and is not unconstitutional under the Fourteenth Amendment. 
The decision of the court is affirmed. 

It would seem that this decision, far-reaching and fundamental 
in its effect, should put at rest for all time the contention that the 
validity of contracts of this kind is necessarily protected by the 
United States constitution, and that they cannot be successfully 
prohibited by statute. Under this decision the state has a right 
to inquire into the equity of the contract and to use its police power 
to interfere to prevent its enforcement, if it is found to be in discord 
with sound public policy. 

The courts have dealt frequently and variously with the con- 
sideration phases of these contracts. The mere fact of employment 
does not constitute a consideration from the employer, and, once 
having entered into a bargain, the latter must still further validate 
it by showing a valuable consideration. This the railroads have 
learned to their cost many times, by the refusal of courts—on the 
broad basis of lack of consideration—to sustain the crude, old- 
fashioned blanket releases—‘‘death warrants’—by which every 
railroad employee was formerly led to ‘trade his legs for a job” 
merely in consideration of employment.t The same is true of the 
“dollar releases’’ still taken by employers from shop hands who 
have sustained supposedly minor injuries. This is the view usually, 
but not invariably, taken by the courts, in cases where the demand 
for indemnity is based on the claim that the release contract of the 
relief association is void on account of lack of a material and 
visible payment into the fund by the employers, to offset the assess- 
ments collected by him from his men. Should the record fail to 
show that the employer has made good his claim that the asso- 
ciation is in fact mutual as between employer and employee, as well 
as voluntary, and that both have actually made and can show 
material contributions to the fund, then any contract based on the 
mutuality of the association is void, and the employer loses his 


t The practice of obliging the men to sign these releases is still kept up by many 
railroads, but they now seem to have small legal value. 
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immunity from the claim for damages inflicted on the employee. 
In the case of Allantic Coast Line R.R. v. Beazly appeal was denied 
the company and a judgment for $20,000 was affirmed, because 
the company failed to show the court that it had made payments 
into the fund.t A study of the methods of organization and 
flotation (see ante) of all of these funds, shows that were the 
courts to go into the question of equitable mutuality and adequate 
proportioning of contributions, they would be justified in throwing 
out, not only the Atlantic Coast Line R.R. contract, but also those 
of all roads operating mutual relief associations. But the point 
on which appeal in this case was denied was not on the lack 
of equitable consideration, but on the strictly technical failure 
to demonstrate any consideration at all. This was also the basis 
of an affirmation of judgment in the Colorado case of Miller v. 
Chicago, Burlington & Quincy R.R., where the United States Circuit 
Court of Appeals conceded the right of the company to make the 
release contract a part of its relief system, but also upheld the 
judgment of the court below against the railroad, because the 
latter failed to show any consideration paid by it into the fund to 
bind the release.2 In Owen v. Baltimore & Ohio R.R. (1888),3 and 
in many subsequent cases, the courts have held that when the 
employer showed a material contribution to the relief fund he 
thereby acquired tangible and inalienable rights under the contract, 
and the workman must choose whether he will take his prescribed 
benefits or proceed at law against his employer. He cannot do 
both. The courts have never gone so far into the matter as to 
discuss whether the contributions by the parties to these contracts 
adequately balance one another, and have invariably proceeded 
on the assumption that the consideration once shown, a reasonable 
foresight as to its equity may be taken for granted. It is hard for 
the observer of unlegal mind to avoid voicing the query—if the 
courts see fit to enter at all into an inquiry as to the mere existence 
of consideration, free will, and mutuality in these contracts, why, 
after such a bold beginning, should they not go to the root of the 


* 45 Southern Reporter, 761, Florida case. 
265 Fed. Rep., 305 (1894), and 76 Fed. Rep., 439. 
3 35 Fed. Rep., 715. 
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matter and investigate as to sufficiency of consideration—instead 
of resting content with the discovery that “the company” has 
contributed ‘‘materially”’ to the relief fund ? 


VIII 


We may now briefly recapitulate the important points brought 
out in our discussion of this system of compensation as it now 
exists on six American railroads: 

The “relief” is unchartered; is organized as a company depart- 
ment; is officered, controlled, and manned by the company; is a 
powerful force operating primarily in the interest of the company; 
and yet is an instrument so ingeniously, but nominally, separated 
from the company as to convey the impression that it operates as 
a free agent. 

It enables the company to dispense altogether with its own 
surgical department for relief of injured employees, relieves the 
claim and legal departments of a large share of their expensive 
duties and expenditures, and discharges the company’s treasury of 
an important load of salaries, donations, half-pay, settlements, and 
judgments. 

For this relief the employing body pays insignificantly and inade- 
quately, and the servant pays extravagantly. The latter could 
for a slightly higher premium insure himself under a health and 
accident policy and save his legal right to recover from a negligent 
employer. 

In two important particulars are the insurance equities of the 
employee either lost sight of, or intentionally slighted in planning 
the details of these systems.‘ Both of these omissions inure greatly 
to the advantage of the company. 

First: The contributions are not graduated for age as they should 
have been when planning an otherwise complete life insurance 
system. This oversight may have been due to ignorance of the 
essentials of correct life insurance, but was more probably due to 
the fact that the primary object of the association is to cover the 
companies’ indemnities payable to the employees for accident; in 
this case age, of course, is a negligible factor. Furthermore, the 

See also Willoughby, Workingmen’s Insurance, pp. 312 f. 
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introduction of graduated age premiums might by their high cost 
crowd out of dangerous posts old employees whom the company 
especially desires of conciliating and insuring. Under this system 
the younger men pay a goodly portion of the premiums on the 
older lives. 

Second: Under some of the systems the insurance is altogether 
forfeitable when the employee quits service, and no provision is 
made for allowing him to keep it up even though the fund would 
be in no way the loser by such continuance. This penalizes the 
quitting employee out of his equity, is hardly in accord with correct 
insurance principles, and separates the funds at once from those 
organized on any strictly actuarial basis. Yet the omission is 
highly advantageous to the company in that it not only holds the 
men in the service, but strengthens the surplus and lessens the deficit 
liability to the extent of the unsatisfied premiums. Closely in 
accord with a policy so advantageous toward the company, we find 
not only that suit brought against the company results in immediate 
forfeiture of all rights against the association and its fund, but should 
the employee recover in his suit, the company is not infrequently 
reimbursed from the fund to the extent of the amount which would 


have been paid to the employee had he not sued." 


‘“ 


Where the department is operated as a “voluntary relief,” it 
is voluntary in name only in the hazardous occupations—in those 
branches of the service membership is practically a sine qua non of 
employment. 

Membership in the relief fund for the employee, and a release 
for the employer from contingent liability for future injuries to be 
inflicted on the employee are obtained by the applicant’s signature 
to one document, This document is legalized by whatever the 
company contributes to the fund, and the courts sustain the trans- 
action if any consideration is shown. 

The legal consciences of courts as to the technical validity of 
these procedures is assuaged by the theory that the signature of the 
employee is in fact voluntary, and by the further assumption that 
he is left free, in case of injury, to use his option of accepting 
benefits and releasing the company, or of forfeiting his assessments 


* See note, p. 116, 
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and the benefits they have paid for, and taking his constitutional right 
of action against hisemployer. If he does not accept relief, this right 
is conceded to him. If he accepts partial relief, the right is con- 
tested with varying results.‘ The courts have little opinion as to 
his unsatisfied equity arising from the paid-in assessments, and there 
are few recorded cases where they have been returned to him. Nor 
have the courts any well-considered opinion as to the adequacy 
of the contributions by which the companies secure so large a share 
of the benefits. 

The mechanism through which the companies manage these 
funds serves the double purpose of elaborating and maintaining an 
important department of service at a minimum cost, and of furnish- 
ing carefully nourished items of expenditure with which to establish 
sufficient mutuality and consideration to justify their release con- 
tract before the technical eye of the courts. The hand of the claim 
agent is writ large in every move of the relief department. 

Most of the companies in question examine applicants for the 
service at the expense of the fund. Some of the companies make a 
cash payment into the fund on account of these examinations, but 
the payment is shown in the annual statement as a company’s 
cash contribution to relief—which it is never expended for. 

Several companies maintain pension systems for superannuated 
employees. This is not a legitimate part of any relief system, but 
the annual payment for pensions sometimes appears as another 
cash item contributed to relief. 

All of the companies agree to make up deficits, and the Baltimore 
& Ohio R.R. contributes $6,000 annually to meet this item, but with 
the proviso that if the deficit is non-existent the contribution goes 
to the pension account. Deficits rarely occur and are always 
insignificant, since assessments are maintained at a level reasonably 
certain to produce an unusable surplus. All of these misplaced 
or exaggerated items would seem to be introduced into relief 
department statements to establish sufficient mutuality and con- 
sideration to satisfy the scrutiny of courts into the validity of the 
release contract. 

Beyond insisting on the fact of a tangible consideration in the 


* See Pennsylvania R.R. v. Chapman; Ill. S.C. 77 N.E. Rep., 248. 
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way of a contribution of some kind by the company to the fund, 
the courts have not felt called on to inquire as to the sufficiency 
of the contribution. The courts, as a rule, have been disposed to 
uphold the release contract. In some instances the courts have 
accepted the contract without insisting on cash contributions from 
the employer. 

Repeated efforts on the part of state legislatures to correct by 
statute the injustice of the release contract and the insufficiency of 
employers’ contributions, or actually to forbid the use of relief 
associations as a means of securing release contracts, have been 
almost uniformly blocked in both state and federal courts. But 
the recent and more enlightened ruling of the United States 
Supreme Court in the Maguire—Chicago, Burlington & Quincy R.R. 
case is likely to work a radical change in the status of relief depart- 
ments in states prohibiting release contracts. 


IX 


In passing judgment on the usefulness, past and present, and 
the reasons for continued existence of these organizations, we must 
take into account not only the period during which the first of them 
sprang up, but also the local conditions which they have in a 
measure replaced.* They should also be tested by the standards 
of present-day public sentiment, by the tendencies of statutory and 
judge-made law, and by the requirements of contemporary local 
and general conditions of economics and industry. 

The quarter-century 1870-95 was notable for a maximum 
development of the common-law theory of individualism as applied 
to American corporations, and the personal individual suffered 
accordingly. The chief sufferer—not even excepting the con- 
sumer—was the workman, and the chief instruments which the 
corporation wielded, and still wields to his undoing unless forbidden 
by statute, were the common law and the constitutional right of 
contract. Locally and nationally judge-made law protected the 
employer at the expense of the employee, and the worst offender 
both through its corporations and through its judiciary was, and 


* See also Henderson, Industrial Insurance in the United States, pp. 239 f. 





AMERICAN RAILWAY RELIEF FUNDS 131 


still is, the state which has profited most by the expenditure of the 
blood of its workmen—Pennsylvania.* 

The most potent force in Pennsylvania is, and has been for 
many years, the Pennsylvania Railroad. While it would lead too 
far into ancient history to discuss at this time whatever motive 
was at the bottom of the original conception of mutual relief, it 
will be ever to the credit of this great corporation that, without 
coercion by law or public opinion, voluntarily and without the 
stimulation of foreign or American examples, at a time when the 
injured American workman and especially the workman of Penn- 
sylvania could see little ahead of himself and his family but starva- 
tion, it entered (1886) into an agreement with its employees 
systematically conceding and securing to them, without process 
of law and in fact without consideration of liability, far more than 
they could have ever secured under either federal or state laws as 
they then existed, or even under Pennsylvania laws as they stand 
today. In the same spirit of frank commendation we should speak 
of the relief departments of the Baltimore & Ohio R.R.,? the 
Philadelphia & Reading R.R., the Lehigh Valley R.R., and the 
Chicago, Burlington & Quincy R.R.—all organized during the 
eighties, before the day of the Federal Safety Appliance Act (1892) 
and Employers’ Liability Act (1908), and before the changes which 
public opinion, expressed through state and national statutes, is 
now effecting in the common-law aspects of employers’ liability. 
European industrial law was also at that time still in an amorphous 
condition. These relief departments were therefore voluntary 
high-water marks reached in America by a pseudo-benevolent 
industrial paternalism acting independently of law. 

Under the system of corporation-nurtured common law pre- 
vailing throughout the Union during the eighties, and which 
flourishes even today with but few of its abuses abated except by 
statute, the judges made law for the employer only, and the 
disabled workman saw none of the legal relief which was and is still 
coming through federal and state statutes. We have therefore but 


* For a closely detailed account of present-day conditions in Pennsylvania see, 
C. Eastman, op. cit. See also the present Pennsylvania Employers’ Liability Act. 

2 This, as a chartered employees’ body, really antedated that of the Pennsylvania 
Railroad. 
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to compare the present status of the injured employee of the 
Pennsylvania Railroad with that of the workman for other intra- 
state Pennsylvania corporations, to realize the benefits which the 
organization of that company’s relief department has brought and 
still brings to its participants. 

But times and laws unfold themselves; economic, state, and 
national morality develops; conditions of industry have shifted; 
and the force of foreign example is now the strongest of all the 
influences shaming us reluctantly toward change in the attitude 
of the employer toward the injured employee. With all these 
changes in public standards the mutual associations of these six 
railroads have not changed, and though yesterday they were the 
greatest leaders in the industrial relief movement they are today 
obsolescent laggards on the road toward a just and genuine work- 
ingmen’s compensation. And this in spite of the fact that the 
systems as originally laid down on the Baltimore & Ohio and 
Pennsylvania railroads are still fundamentally correct, and need 
only an adjustment of the ratio between the contributions of 
masters and men to set them altogether right from the most modern 
viewpoint. 

Today in many state tribunals and before the federal courts, 
the injured employee, if he does but choose to try the issue and is 
unhampered by a release contract, can call for and secure for a 
wide range of accident a juster and higher compensation than can 
be had through “voluntary” contributions to ‘mutual’ relief 
associations. He can secure for nearly the same cost, through an 
accident and health insurance policy, benefits quite as adequate 
and certain as from the ‘‘ Fund,” and can in addition preserve intact 
and unquestioned his rights from his employer under the law. 

The compensation which should be paid to the injured workman, 
and our notions of the legitimate sources of his indemnity have 
changed with the changes in twentieth-century legal and industrial 
viewpoints on almost all economic questions, and it would look 
as though the time were not far distant when the employer is to 
feel the constraint which public opinion on many matters of indus- 
trial ethics and economy will crystallize into concrete form on the 
statute book. But these old employers and their representatives, 
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wedded to once-advanced systems, have failed to see and respond 
to changed and changing standards, and the casualty manager and 
the claims attorney and the relief superintendent still contend that 
the sources of their compensation funds are still equitably tapped. 

It has taken more than a decade’s operation of a Federal 
Safety Appliances Act, with a time clause several times extended, 
to convince certain ultra-conservative master mechanics that the 
standardization of the couplers, draw bars, and air brakes of 
American rolling stock is a feasible proposition. While we are 
surely at the dawn of an era of statutory and compulsory work- 
men’s compensation, it is not unlikely that even at the end of 
another decade we shall still in like manner find railroad attorneys 
arguing with courts and commerce commissions over the injustices 
of the coming statute, or pleading for a vitally necessary extension 
of time to enable “the company” to comply with its provisions. 

Should the workmen’s compensation bill which is now under 
discussion before Congress become a law, we may add a word of 
forecast gleaned from a consideration of the past methods pursued 
by railroads in the management of relief funds. The latest draft 
of the bill proposed by the Federal Employers’ Liability and 
Workmen’s Compensation Commission provides that: 

SECTION 19. If the Interstate Commerce Commission certifies that any 
scheme of compensation for the employees of any common carrier provides 
compensation not less favorable than the scales contained in this Act, and 
where the scheme provides for contributions by the employees, and benefits 
are conferred thereby at least equivalent to such contributions, in addition to 
the benefits under this Act, the employer may agree with his employees that 
his plan shall be substituted for the provision of this Act, and thereupon the 
employer shall be liable only in accordance with the plan. 

If this bill becomes a law, the six railroads discussed in the 
present paper will undoubtedly seek to perpetuate their relief 
departments under the clause just quoted, and will come into court 
to show that these organizations are entitled to continue in exist- 
ence by virtue of conformity with the provisions of the act. If 
the past legal and financial history of the relations of railroad relief 
organizations to railroad employees furnishes any standard by 
which we may forecast the future, we may reasonably expect that 
the combined talent of the law and auditing departments of every 
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railroad concerned will be strained to the utmost to produce 
statistical and actuarial novelties which will be adequate to meet 
the occasion without unduly straining the financial resources of 
the corporation which they serve. 

Our study shows that the statistics of these funds have in the past 
been unblushingly manipulated to show even enough equity and 
consideration to satisfy the complacent scrutiny of our courts into 
the legality of release contracts. If we look for better things from 
the future, is it unreasonable to base that expectation on a demand 
that a genuine and efficient scrutiny of financial details be exercised 
by those courts or commissions which are given jurisdiction over 
such railroad relief departments as are allowed to continue in 
existence after the statute becomes operative ? 


W. H. ALLPorT 


Curcaco, IL. 





A NATIONAL RESERVE ASSOCIATION AND THE 
MOVEMENT OF COTTON IN THE SOUTH 


| 


The South, through its ports—New Orleans, Galveston, Mobile, 
Savannah, and Charleston—is engaged in the importation of 
such products as coffee or bananas from South and Central Amer- 
ica, and in the exportation of its main staple, cotton, to Europe. 
In both cases, the transactions give rise to credit instruments by 
which shipments of actual cash are saved. That is, bills of 
exchange (or drafts) from different countries are offset against 
each other in international bookkeeping with much the same 
general effect as are checks on different banks within our country 
offset against each other at our clearing houses. To show the 
probable working of a National Reserve Association upon southern 
business and banking, it will be well to discuss (a) the matter of 
exports; and later (b) that of imports. Under (a), the points taken 
up will be: 


(x) A description of the present movement of cotton, and the 
bills of lading arising therefrom; 

(2) The present financing of this movement by the banks; 

(3) The evils of the present system; 

(4) The.remedies offered by a National Reserve Association and 
acceptances; 

(5) The bills-of-lading question. 


II 


The total value of unmanufactured cotton exported from the 
southern states in 1910 was $450,447,234.00 (6,263,293 bales). 
Under present conditions, this movement of cotton is mainly 
financed through New York, and the profits thereby gained are 
variously estimated at several millions of dollars. The question 
has been raised whether the southern banks might not be able to 
do more of this business at home. Of course, this is a question, 
also, of the use of capital during the crop-moving season. At 
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present, the South itself does not possess available capital to meet 
the need when it comes. 

In the technique of the cotton movement, it may be well to 
distinguish between (1) “‘domestic bills” and (2) “foreign bills”’: 
the former based on the operations within the country up to the 
arrival of the cotton at the port of shipment; the latter arising 
from the over-sea movement by ship. It is to be remembered that 
about one-half of the cotton produced is consumed at home. Hence 
domestic cotton bills between different parts of the United States 
are many; and they are also related to questions of warehousing, 
bills of lading, and the demand for credit. But time requires that 
this study should be confined to the cotton intended for exportation. 

A cotton factor, or merchant, at some place like New Orleans, 
or Mobile, has cotton from various parts of the South sent him 
on consignment, or under some agreement as to price, to be sold. 
Or, a buyer sets out to purchase cotton in any part of the produ- 
cing area. In such cases, the cotton comes in on a railroad bill of 
lading, running only to the domestic port, or place of shipment; 
and if this cotton is sold to an American mill, or to another shipper, 
only domestic bills of exchange arise. In case the factor sells any 
of this staple for export, he delivers it from the warehouse to the 
purchaser, who loads it on the ship and then obtains an ocean bill 
of lading. It may also happen that the foreign buyer himself may 
purchase cotton in the interior, and, wishing to see the actual 
goods, or collecting small shipments together at the seaboard, he 
may have the cotton sent to him on domestic railroad bills of 
lading; then, afterward, when he loads it on a steamer he obtains 
a separate ocean bill. Thus, two sets of bills of exchange and bills 
of lading arise, a “domestic” and a “foreign”; but each covers an 
entirely separate transaction. If this distinction is kept in mind, 
much confusion may be avoided in understanding the financing of 
the crop. 

The method of handling cotton for exports varies, of course, 
according to the conditions prevailing at the moment. At times 
the foreign buyer may find it advantageous to buy the cotton from 
the supply which is always accumulating at the seaboard. But, 
as is well known there are throughout the producing area what 
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might be called inland cotton centers, such as Memphis, Dallas, and 
the like where the commodity is accumulated from the surround- 
ing country. Consequently, the purchaser for foreign account may 
buy cotton at these interior points and ship it directly abroad on 
what is known as a through bill of lading. This bill of lading is 
issued by the railroad, and designates that the cotton is to be 
carried to the seaboard and thence by steamer to a specified for- 
eign port. At the seaboard, such cotton is transferred without 
being touched by the shipper; but, when the cotton is placed on 
shipboard, the shipper obtains a document known as the master’s 
receipt. This document, however, does not control the shipment 
nor enter into the negotiation of drafts. The bill of exchange on 
Europe is negotiated on the through bill of lading, which controls 
the delivery abroad in the same manner as a simple ocean bill of 
lading. In this case, one set of bills covers the entire neat 


III 


Such being the usual course of the cotton movement, it will be 
the next step to indicate the present method of financing these 
operations during the months from September to January. 

In regard to the local cotton business, it is to be mentioned 
that the transactions are always in cash; hence a buyer, A, if of 
good standing, will arrange with his local bank to obtain funds if 
he wishes to purchase cotton. As is usual in this country, A will 
give his demand note, and secure it by warehouse (or compress) 
receipts, or by railroad bills of lading, covering a certain number 
of bales of cotton. Conservative banks will not advance on this 
form of security more than their capital stock and surplus; but 
this amount of credit is not adequate, and it makes the movement 
of cotton difficult. Moreover, if done, it is expensive. Payments 
for cotton are demanded in cash. Consequently, when A buys 
1,000 bales of cotton and gets the loan for, say $60,000, the bank 
knows without any doubt that within three or four days it will be 
called on for $60,000 in currency, which must come out of its 
reserves, or must be shipped to the bank from the central reserve 
cities. When the cotton movement is over by January, this cur- 
rency comes in, and must be returned again, chiefly to New York. 
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It is estimated that approximately $200,000,000 of currency is 
thus sent into the South, and again shipped back, during these four 
months, at a cost to country banks of possibly $40,000. 

In the thirteen cotton-growing states, including Kentucky and 
excluding Missouri, there are 1,461 national banks with a combined 
capital stock of $159,927,430. When this capitalization is con- 
sidered in connection with the value of the cotton crop it becomes 
immediately obvious why the South has to call on the North and on 
Europe for aid when the crop is to be moved. And, since the whole 
crop-moving period makes patent the insufficiency of American 
capital for all the demands—grain- as well as cotton-moving— 
put upon it, the inevitable resort is to Europe. The ninety-day 
bill of exchange is the usual form by which this borrowing is 
carried out. 

In regard to financing exports of cotton and foreign buying, 
the operations are as follows: A cotton buyer, A, in the southern 
states, having borrowed as above described from his local bank, 
will now make a contract with a spinner abroad, or with a foreign 
cotton buyer (one who sells cotton to mills abroad), to sell him, 
say, 1,000 bales of cotton of a particular grade and staple, for 
shipment at a stipulated time and at a certain price. This price 
is usually what is known as “C.I.F. and 6 per cent,” i.e., cost, 
insurance, and freight, and 6 per cent tare deducted. Having 
assembled the requisite number of bales, A takes out an ocean bill 
of lading for them, drawn to his own order, and stipulating that 
the steamship line shall notify the person abroad to whom he has 
sold them. He then makes up his invoice for the net amount 
which the foreign buyer should pay him and draws a draft (or 
bill of exchange) payable ninety days after sight to the order of 
himself, and indorsed in blank, which is called a documentary bill, 
because A attaches to it the ship’s bill of lading, or the through 
inland bill of lading (as previously described, covering both rail- 
road and steamship transportation), and a policy of insurance 
covering the shipment. This draft, or bill, is drawn either upon 
the cotton firm to whom he has sold the cotton, or upon a mill 
which purchased the cotton, or upon some bank which has been 
named as one that will accept the bill by arrangement with the 
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foreign ae The southern cotton buyer, A, then presents 
these documents to a bank, which offers him (for a commission) 
the equivalent in dollars for whatever foreign money the bill may 
call for. By the proceeds of this sale of cotton to Europe, A has 
funds with which to take up his loan from a local bank, if he wishes. 

Of course, foreign cotton bills may not be sold to a local bank in 
the South. A may sell through a broker in New York to some bank. 
Then the local bank, from which A first borrowed on his demand 
note, may draw a domestic bill of exchange, with the original 
documents (warehouse receipt) attached, on the New York bank. 
Thus, in another way, the local bank will gain the sum necessary 
to liquidate A’s obligation to it. Of course, the broker in New 
York gets a commission for selling the bill of exchange; and the 
New York bank makes a profit on the bill of exchange. The 
bank then forwards this bill, or draft, to its correspondent abroad, 
who presents it to the person upon whom it is drawn, and has it 
accepted—this acceptance being made by writing across the face 
of the bill the word “accepted,” with the name of the firm, mill, or 
bank, and the date. The bill of lading and the insurance policy 
are thereupon delivered to the accepting institution, and the accept- 
ance is held for the account of the American bank which forwarded 
it; and it may be carried until its maturity, or it may be discounted 
in the foreign discount market and the proceeds placed to the 
credit of the bank in this country. Finally, the American bank can 
sell a demand bill against the proceeds of the discounted ninety- 
day bill, and thus obtain the funds to meet the bill on maturity, or, 
in the meantime, to continue similar operations. 


IV 


After this description of the existing methods of shipping and 
financing the cotton crop, the defects of the present system may 
here be briefly mentioned. 

1. There is a lack of actual currency during the crop-moving 
period, and a plethora at other times. This lack arises from the 
inelasticity of our currency: greenbacks and silver are issued in 
fixed amounts; and the bond-secured national-bank notes increase 
(they do not decrease) according to the prices of bonds, irrespective 
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of the demands of the South or of any other community. To the 
extent that transactions are increasingly settled by checks rather 
than by actual cash, the conditions are changing for the better; 
for, as more banks are established in the interior of the southern 
states there is a greater use of checks; but at present, and, as this 
condition may not soon be changed, the movement of the crop calls 
for many millions in circulating notes. 

2. Even when it is possible for northern banks to increase their 
note-issue, the annual requirement for currency to be sent in from 
outside during the movement of the crop brings with it certain 
expenses and difficulties. Since there is but one agency, and that at 
Washington, there is great delay and expense attached to the for- 
warding of national-bank notes. Moreover, the banks find it 
impossible at any time to change large notes for small ones, and 
vice versa, and, in consequence their customers are seriously incon- 
venienced. In addition, there is a high charge—seventy-five 
cents per thousand—for telegraphic transfers of currency from the 
New York Subtreasury to New Orleans. 

3. The necessity of shipping actual cash into the South in the 
autumn months, and the expenses involved in this operation, are, 
in themselves, only signs of causes lying deeper down. In the 
main, these are two in kind: 

a) One is the retention of really primitive conditions of exchange. 
Cash is required where credit-offsets might be more generally used. 
Because of the rigidity of our bank-issues, the inelasticity of our 
note system is painfully apparent. This is especially true in regions 
where checks are not generally used. No part of the country 
suffers more from the inelasticity of our note-issues than the South. 

b) But the inelasticity of the notes is really traceable to a more 
fundamental cause. That cause is the patent insufficiency of 
southern capital to meet the exceptional demands of moving a 
crop valued at from $700,000,000 to $900,000,000. It is absolutely 
necessary to obtain credit from centers where the capital of the 
world can be drawn upon; that is, southern banks are obliged to 
call upon their large city correspondents for credit. In ordinary 
times, such credit is freely obtained; but, in any serious emergency 
—such as a real stress or panic—credit is actually unobtainable. 
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If credit were easily obtainable, then the transfer by check as a 
medium of exchange would be possible, even if notes were scarce. 
Hence, apart from the inelasticity of notes (which entails difficulties 
and expense), the fundamental difficulty is the inelasticity of credit. 
Even though cotton in bales is as good a basis of credit as anything 
in the world, the banks of the South are restricted in their operations 
by an existing system, which, the moment a strain is put upon it, 
cuts them off from accommodation when it is most needed. As 
soon as a southern bank’s loans rise to a point where its immediate 
liabilities (in its deposit account) are no longer in the legal ratio to 
its lawful reserves, it must cease to lend for the moving of cotton. 
And, if large city banks are also restricted in the same way, they 
cannot lend to their country correspondents. It is unfortunately 
true that when the country banks are “loaned up,” the city banks 
are likely to be in the same condition and for the same reason. The 
absence of any co-operative organization of credit, by which the 
reserves of all are put to the common service, hits the South in the 
cotton-moving period harder than any other part of the United 
States. That is, in any part of the country where capital is as yet 
insufficient for its needs, the lack is not so much a lack of currency 
as it is a lack of credit; for if the credit can be had, then a medium 
of exchange can be got, either in the form of checks or (with some 
delay and expense) in the form of notes. The remedy, therefore, 
must be suited to the need. 


V 


The plan of a National Reserve Association, in the form of a 
co-operative agency for all the banks—which is not a central bank— 
would enable any bank having cotton paper, accompanied by ware- 
house receipts or bills of lading, to obtain a rediscount at any 
branch of the Association. The proceeds of this loan might be 
had either in a credit on the books of the Association, or in the 
note-issues of the Association; and in either form (under proper 
restrictions) the borrowing bank would be able to use them in its 
reserves. The point of this operation would be that good cotton 
bills would carry with them the power to finance themselves, with- 
out resort to the aid of banks in the central reserve cities. That 
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is, cotton could be immediately transmuted into current funds 
during the period between its purchase and its saie. Such an 
institution could not be used for the promotion of syndicates, nor for 
carrying stocks and bonds, nor for providing funds to be used in 
speculation; because the only paper (in normal times) accepted 
for rediscount would be short-time commercial paper (such as 
ninety-day cotton bills). Such a plan, moreover, would be open to 
all banks, state or national, and the rates of discount to subscribing 
banks would be uniform throughout the Union. 

This National Reserve Association would do no discounting 
with the general public, and hence would not compete for deposits 
with existing national and state banks and trust companies. Con- 
stituted in the common interest of all the banks, it would make the 
credit of the whole Association available to the banks in that part 
of the country where the special need might arise. 

It is not always realized that the amount of business a bank 
can do is related, not to the volume of its capital and surplus, but 
to the quality of the paper it discounts. There is no possibility of 
undue expansion by a bank if its discounts are confined to credits 
based on cotton, in warehouse or in transit. Loans on such goods, 
by early sale for cash, carry within themselves the means of quick 
liquidation. Such paper is far and away safer than long-time 
bonds which do not fall due for a considerable period, and do not 
possess any advantage over other property in being convertible 
into cash. Such a co-operative agency as a National Reserve 
Association, therefore, is, by its very nature and operation, adapted 
to meet the peculiar difficulties which confront the South during the 
movement of the cotton crop. 

1. It has been seen that cotton dealings are uniformly settled 
in cash; that the enormous burden of moving cotton causes the 
shipment of hundreds of millions of dollars of currency to and from 
the South in the autumn; and that the inelasticity of our note- 
issues makes currency scarce and high. Any demand for cash 
draws down the reserves of banks. When the surplus reserves are 
gone, the legal reserves cannot be paid out. In consequence, the 
banks cannot lend, even when good cotton bills are presented. 
This intolerable, humiliating, and rigid inelasticity of our cur- 
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rency would be entirely removed by a National Reserve Association. 
If a bank in Atlanta, Mobile, or New Orleans, during the crop- 
moving period, found its reserves down to the legal ratio, it could 
take cotton bills to the branch (not to New York banks) and obtain 
notes of the Reserve Association which it could hold or put into 
circulation. That is, notes would come into existence just in pro- 
portion to the need for them as the cotton was moved. Instead of 
a big crop-movement creating a money stringency, it would bring 
a corresponding supply of notes. Instead of a production of vast 
new wealth from the soil causing a stoppage of credit, it would, as it 
ought to, enlarge it, and bring prosperity with it. Then, since the 
notes of the Association would be redeemable on demand in gold or 
lawful money, their return for redemption should be forced by some 
provision which would make them costly to the banks to hold in 
reserves. Consequently, there would be the necessary contraction, 
after the demand for them had passed, which is as essential to 
elasticity as a ready expansion in time of need. 

By such a co-operative association the South would be enabled 
to coin its own cotton into notes through its own local associations; 
and there would be no reason for the expensive shipment of cash 
to and from New York. Moreover, the South, thus made depend- 
ent only on itself would be freed from its present dependence for 
credit on New York, or on other central reserve cities. More than 
that, in its present dependence, the South is often not able to get 
the funds, even if it has the cotton paper to be rediscounted; but, 
under a National Reserve Association, it would be safely provided 
with currency, if it so desired, just in proportion to the amount of 
cotton bought and sold. 

2. Not only would the co-operative organization of banks in a 
National Reserve Association provide elasticity of notes, but, more 
than that, it would provide an elasticity of credit. The one essen- 
tial fact forced home on the South in the autumn is the inability 
to get credit. The value of the cotton crop is too great for her 
banking system to handle. But credit must be had. The bill 
of exchange for ocean shipments is the instrument used to get 
funds. How can the South get these funds, instead of feeling 
annually this aggravated constriction ? 
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Under a National Reserve Association, aid would be given in a 
striking and effective way. Even if notes were not required, a 
bank, when threatened by a shortage of cash, would need only to 
present cotton bills having a short maturity to the nearest branch 
for rediscount. A credit would thus be created on which the bank 
could draw; or, the Association would even ship to it notes free 
of charge. All the items of present expense, as above enumerated, 
would disappear. The main point of this result should not be 
regarded as the convenience, or gain, to the local bank; the real 
substance of the new order would be the ability of the bank to 
accommodate its customers. Here is the crux of the whole matter: 
The persons to be benefited most are the borrowers, i.e., the cotton 
factors, the cotton growers, and the whole public dependent upon 
the industry—the farmer, the laborer, and the storekeeper. If 
they are enabled to realize on their crop, their purchasing power 
becomes evident at once. 

Now why could a National Reserve Association work this 
miracle with the insufficient capital of the South? Simply because, 
as a co-operative agency, it would be enabled to call to its aid the 
mobilized reserves of the whole country to support an intense 
temporary demand; and because, by discounting bills for the banks, 
it could draw upon the capital of the North and of Europe. This 
capital would be available to the South whenever necessary, with- 
out begging for it, without asking for it, but as a natural outcome 
of the operation of the systen.. Why the South has not demanded 
some such institution long before is passing strange. Certainly 
there is no reason why it should remain content with dependence 
on New York, especially when, in times of emergency, that center 
responds to requests for aid only with the greatest difficulty. 

It will be of interest to give here the opinion of a French banker, 
expressed to a friend in Atlanta, who is here quoted: 


He is manager of the second largest bank in France, and the fourth largest 
bank in the world. He said that he was in the South for the purpose of study- 
ing its banking methods, and, if possible, to obtain accounts for his bank; 
that, to his great surprise, he found that the banks in the South commenced 
to advance money to make the cotton crop as early as January, by supplying 
the farmers with funds to purchase mules and fertilizer, and that such security 
as we took from farmers would not be considered good in his country; that we 
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advanced a large amount of funds for labor in planting the cotton crop, which 
might never materialize, or be injured to a great extent, thereby making our 
collateral subject to weather conditions; that later on we advanced further 
large sums for the purpose of picking the cotton and preparing it for the market, 
and this he did not consider good security. After the cotton is picked and 
ready for market, the southern banks advanced more funds, taking as security 
inadequate warehouse receipts. In fact, our entire system of banking was 
based upon the problematical security of a growing crop, which is not always 
certain. He stated, further, that, to his great surprise, he found that when the 
cotton is shipped and the security put in the form of a sixty- or ninety-day bill 
on bankers in Europe (which is in every respect equivalent to a demand on the 
Bank of England or the Bank of France), we southern bankers will not advance 
a dollar on the security and the only explanation he could get was that we 
did not know how to do it; and this is a simple truth. We take all the risk of 
growing the crop, and the poor warehouse system, and when we get a document 
on which there is absolutely no risk, we refuse to handle it, and let this gilt- 
edged security go to New York, where it is handled at a good profit. 


Further, by the instrumentality of a National Reserve Associa- 
tion, the financing of the cotton crop could be accomplished at 
home; the cotton bills could be drawn and sold by Southern banks; 
and all the profit on handling the export of cotton could go to 


them, rather than to New York. 

3. It is to be remembered, also, that the National Reserve Asso- 
ciation should be empowered to deal in foreign bills of exchange, 
provided they arise from commercial transactions (as opposed to 
dealings in investment securities), and bear at least two responsible 
names. In such a case, with an agency in London, the gain from 
the transactions would accrue almost entirely to home institutions. 
A bank in the South having bought a cotton bill on a firm in Eng- 
land could forward it to the London branch, which would present 
the bill to the acceptor. The accepted bills then in the hands of 
the Branch could be discounted in the open market in London, or 
in New York or Chicago. Thus the profit would be gained by the 
National Reserve Association, rather than by a foreign bank. 
Yet in this case, as elsewhere, the bill of exchange would enable 
foreign credit to be used in and for the South. 

4. In the proposals for banking reform, it is also intended to 
allow all banks, under proper restrictions, to create acceptances. 
That is, instead of borrowing in the form of a demand note, the 
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borrower, A, would make an arrangement with his bank to buy a 
bill drawn on A by B (the planter), or accept one drawn by A on his 
bank. Thereby, when accepted, the bank would assume the risk 
of repayment, and give the paper uniform security wherever the 
bank was known. The quality of the paper would no longer vary 
with the standing of the individual borrowers, but would be as 
good as the bank that accepted it. Consequently, such accept- 
ances could be sold to investors in any discount market, at home or 
abroad, where the bank was known. 

For instance, a cotton merchant, at Greenwood, Miss., might 
arrange with his home bank, or with a bank in New Orleans, or 
in some other city, to grant him credit for $60,000. He would 
draw a bill of exchange, or draft, on the given bank at sixty or ninety 
days, to which would be attached the warehouse receipts. When 
this bill had been accepted, the paper could then be sold in any open 
market; and the bank could obtain at any time funds for such bills. 
So long as the credits were based on actual warehouse receipts, there 
could be no overexpansion. Overexpansion could arise only if 
acceptances were granted without the actual security. 

Obviously, the introduction of acceptances, which would also 
be handled by the Branch of the National Reserve Association, 
would enable a bank to provide for a customer a credit instead 
of currency (or notes of the National Reserve Association, if so 
desired). Hence, a southern bank could with safety extend loans 
based on actual cotton receipts to two and a half or three times the 
amount of its capital and surplus. Consequently, the lending 
power of the southern banks in the crop-moving period would be 
doubled or trebled, not only to their own profit, but to the advan- 
tage of their customers, and the whole people. 

5. Since these acceptances could be sold in the open discount 
market for prime bills, they would command a low rate of dis- 
count; and, if negotiated in Europe, the South would obtain its 
capital for crop-moving purposes at the low European rate, rather 
than at the higher New York rate (as at present). If the southern 
banks could thus borrow at low rates on acceptances, they could 
grant lower rates than now to the merchants and farmers who form 
their constituency. Fora small bank could borrow at the National 
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Reserve Association at exactly the same rate as the large central 
reserve city bank. That brings out the democratic character of the 
proposed National Reserve Association. 

The importance to the South of this uniform rate of discount 
by the National Reserve Association cannot easily be exaggerated. 
As things go now, the idle funds of local banks go to New York 
banks, are there loaned on call, and used for stock speculation. If 
acceptances were made possible, under proper restriction, and idle 
funds were directed to buying them in the open discount market 
at, say 4 or 43 per cent, instead of the 2 per cent obtained on New 
York deposits, the banks, as well as the borrower, would gain; the 
former getting a higher rate, and the latter a lower rate, than 
now. More than that, the flow of funds into call loans, as at 
present, makes the rate which the mercantile borrower pays depend 
upon the rates current on stock exchange. But, with a National 
Reserve Association rediscounting only commercial paper, and 
with acceptances to be had in the open market, the mercantile 
borrower would be protected against aberrations due to the excite- 
ments of stock exchange speculation. Not infrequently, in times 


of emergency—when a borrower is most in need—the rates in 
New York have advanced as high as 100 or 150 per cent. Like- 
wise, the variation in the rates throughout the United States is 
wide, even in normal times: 


New York, 23-3 per cent. 
Chicago, 33-4 per cent. 
Atlanta, 5-6 per cent. 

Macon, 6-7 per cent. 
Greensboro, 8-10 per cent. 
Smaller towns, 12-15 per cent. 


Under a system by which mobilization of reserves was made 
possible, the rates to banks in the smaller towns, on the same 
kind of security, would be as low as to the large bank in New York 
or Chicago. 

6. The effect of the National Reserve Association would be far- 
reaching in many ways. At present, the central reserve city banks 
value the accounts of their correspondents according to the amount 
of their deposit accounts with them. The rules of the New York 
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banks as to balances and discounts regulate the amount of credits 
to the southern banks. And at some times in the year their funds 
in New York are available to them only at a discount. 

But if bills and acceptances were made in the South and for- 
warded direct to London by the southern banks, the South would 
have credits in London for sale. This practice would eliminate 
the commission of the New York broker, and the southern banks 
would retain for themselves the profit of the New York banker. 
Having cable advices as to rates of discount with their European 
correspondents, the southern banks could make a price for exchange 
to the local cotton exporter. Having accounts in London, Paris, 
Berlin, or Bremen, the southern bank could buy bills on Europe, 
forward them to its European correspondent, where the rate charged 
would be the European (not the American) rate; on this account 
it could draw its clear demand bills, or cable transfers. That is, 
it could sell its European credits wherever in the world (New 
York, Chicago, Rio Janeiro, Buenos Aires, Montreal, or Havana) 
credits on Europe were desired. For example, if Brazil were buying 
manufactured goods from London, and exporting coffee to New 
York; and if the South were exporting cotton to London; then the 
southern bank could sell a London credit (in sterling) to Rio; and 
the Rio bank could cable New York to place the sum (in dollars) 
to the credit of the southern bank. This whole arbitrage trans- 
action could be completed in twelve hours. 

As compared with a New York account, the London account 
is more satisfactory to the southern bank. It is not so much a 
question with the London banker what the amount of the balance 
with him is; he is not rediscounting, as is the New York banker; 
he permits the southern bank to draw on him, and he simply 
accepts the bill, charging for the period it is carried a rate of prefer- 
ably 13 to 3 per cent—a rate much lower than that of New York. 
The London banker values the account according to the amount 
of acceptances he gets; the greater the number and amount of bills, 
the greater his commissions. The credit is forthcoming in exact 
proportion to the need; while in New York it is dependent largely 
on the amount of balances held, or on the rigid system of reserves. 
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VI 


Finally, we come out upon the bill-of-lading question, which 
has recently occupied so much attention since fraudulent bills were 
disclosed and efforts were made by foreign bankers to force a 
guaranty of the genuineness of the bills of lading before discounts 
were granted. 

The risk to the American banker which is attendant upon such 
transactions is primarily whether or not the cotton was actually sold 
by the buyer in this country to the buyer abroad; and secondly, 
whether or not the firm upon which the draft is drawn really 
authorized its acceptance. It is therefore incumbent upon the 
American banker to be thoroughly acquainted with the person 
from whom he buys, satisfied of his integrity and convinced that 
he would not offer for sale a bill of exchange drawn against cotton 
which had not been actually sold, nor draw upon a firm or bank 
which had not agreed to accept it. The American banker operates 
upon the theory that his responsibility as to the validity of all the 
documents ceases when the bill has been accepted; and the only 
responsibility he runs thereunder is by reason of his indorsement 
on the bill, in the event of the failure of the accepting bank or 
firm. 

The risk to the foreign cotton merchant lies in whether or not 
the American cotton buyer from whom he has purchased the cotton 
is honest and responsible. He may be defrauded in various ways: 

(1) The foreigner may have purchased the cotton at a stipulated 
price and the American buyer may never deliver it to him, if the 
market advances sharply and the transaction would show a serious 
loss; 

(2) The American may deliver him cotton of a lower grade than 
that which he purchased, and draw for the value of the higher grade; 

(3) He may ship him cotton of less weight than that for which 
he draws; 

(4) He may make out a fraudulent bill of lading by signing 
the name of an interior agent, and draw against the cotton without 
ever having shipped it. 

It is therefore incumbent upon the foreigner to be thoroughly 
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informed as to the firm or person from whom he buys, i.e., in the 
same manner in which it is necessary for anyone extending credit 
to be conversant with the affairs of the person with whom he is 
dealing. 

The risk to the foreign banker who has agreed to accept such 
documents lies in whether or not the foreign spinner or cotton 
merchant for whom he has agreed to accept is financially responsible 
and able to pay the draft, even though the cotton may never have 
been shipped. He is, therefore, required to exercise his judgment 
in the same manner as when extending credit upon any other piece 
of negotiable paper. In the main, the risk arising from the possi- 
bility of fraudulent bills of lading is no greater than the risks which 
the banks assume every day in the chance of paying forged checks. 

If the European methods, by which the buyer of cotton arranges 
with his bank to accept bills drawn at thirty, sixty, or ninety days 
against shipments of cotton, were generally introduced into the 
South, much of the fear as to fraudulent bills of lading would dis- 
appear. The local southern bank would be most careful to see 
that the bills of lading were genuine, if it accepted the bill and 
assumed the risk; and its facilities for insuring genuineness are 
apparent. The main source of difficulty has arisen from the fact 
that the cotton bills now usually pass through New York banks, 
which obviously do not have the means of verifying the bills of 
lading, as do the banks in the cotton district. The attempt of 
the English bankers to force the responsibility home upon the 
New York bankers has its origin in the same general cause. Were 
cotton bills generally accepted by southern banks, the risk would 
be placed where there is the least chance of deceit, i.e., on the 
accepting banks. If desired, the American banker could insist 
upon holding the bill of lading until the cotton arrived at destina- 
tion, and requiring that it should be placed in the warehouse, 
insured for his benefit, and paid for only when withdrawn from 
the warehouse by the mill. Such a procedure is usual in handling 
imports, such as coffee. Such a method could be successfully 
carried out by southern banks, and they could transact a very 
much larger business than now, were there established a National 
Reserve Association at which an accepting bank could rediscount 
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its own acceptances; or if there existed a general discount market 
for acceptances. 
VII 

Lastly, we may briefly discuss (6) the relation of the financing 
of imports to the National Reserve Association. 

A in New Orleans purchases coffee ($10,000) from B in Rio 
Janeiro. A wishes a time loan on this coffee in order to be able 
in due course to pay for it out of the proceeds of its sale. A applies 
to Bank X in New Orleans for a credit in London, which he can 
transfer to B’s order; because, as Brazil buys its goods in Europe 
rather than in the United States, it wishes to use its proceeds from 
exports of coffee to the United States in payment of its debts to 
Europe. Bank X grants this loan to A by instructing its corre- 
spondent bank, Y, in London to accept drafts (or bills of exchange), 
usually running ninety days ahead, drawn by B in Rio Janeiro 
on London to the amount of $10,000. Bank X guarantees to Y 
the payment at maturity of this draft. The charge for this credit 
to A is made in the form of a commission of $ of 1 per cent ($50), 
of which } of 1 per cent ($25) goes to the London bank, Y. 

The London bank, Y, receives the draft from B in Rio accom- 
panied by the bills of lading and the insurance certificates of the 
coffee sent to A in New Orleans. Bank Y accepts the draft, but 
sends the bills of lading, etc., to its correspondent, X, in New 
Orleans. Then A must pay Bank X for the coffee. This may be 
effected in one of several ways: (1) A may pay in cash, less the 
discount at the London rate to date of maturity; or (2) A may leave 
the documents with Bank X until the coffee arrives; or (3) A 
may take the coffee out on a trust receipt, place the coffee in a 
warehouse, and give Bank X the warehouse receipts as security; 
or (4) A may be given the coffee on trust receipt, and allowed to 
sell it, the bank arranging to be paid by A fifteen days before 
maturity of the bill in London. Thus A expects to get the means 
of payment for the loan by a credit based on the sale of the coffee. 

If acceptances by national banks were legalized under the 
National Reserve Association act, a national bank, X, could itself 
accept these drafts from Rio directly, without asking London 
to do it. This paper would have on it the name of the Brazilian 
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exporting house, and of Bank X which accepted it, and it would 
be guaranteed, also, by the importer, A, in New Orleans. If 
Bank X accepted the Rio draft, Bank X could provide A with a 
bill of exchange on London which A could transmit to Rio in 
payment of the coffee. Then from the proceeds of the sale of the 
coffee A could pay off his obligation to Bank X. As is well known, 
such a use of credit instruments would prevent the needless ship- 
ment of actual cash. By this method the profits of accepting bills 
would be transferred from London to New Orleans. Of course, 
any state bank or trust company, not being under the jurisdiction 
of the National Banking Act, could do this business today; and it 
is coming to be understood by some enterprising state bankers in 
the South. 

The outcome of the whole matter is that the National Reserve 
Association would by evolution carry to a wider field of operation 
the principles of the clearing-house associations, and save the 
needless movement of actual cash, not merely between banks in 
the same city, but between different portions of the country. 
Thus the crop-moving period would no longer be a time of a great 
shifting of money reserves, and a time of stringency, but a season 


of prosperity and increased purchasing power. 


J. LAURENCE LAUGHLIN 
THE UNIVERSITY OF CHICAGO 





SEMINAR METHODS OF ECONOMIC INSTRUCTION: 
A SYMPOSIUM! 


THE SEMINAR: ITS ADVANTAGES AND LIMITATIONS 


The word seminar has a very un-American sound. Yet like so 
many other plants of exotic growth it has been successfully trans- 
planted to American soil. Not only has it become thoroughly 
acclimatized; but with characteristic American energy, attempts 
are continually being made to foster its growth in places and under 
conditions entirely unsuited to its development. What is the real 
meaning of the seminar, what are its methods and its limitations ? 

The original home of the seminar, it is well known, is to be found 
in the ecclesiastical schools of the Middle Ages. The mediaeval 
“‘seminaries’”’ were, as the word implies, veritable seed-plats, 
institutions in which the youthful would-be religious writer or 
teacher was taught to unfold the seed of doctrinal disputation, of 
theological acumen, and of pulpit eloquence. The mediaeval 
seminaries, however, like the mediaeval universities, were called 
upon to perform a twofold task. They were supposed on the one 
hand to impart to the students a comprehensive knowledge of 
particular topics, and on the other hand to teach them methods of 
special work. This latter part of their duties was gradually 
relegated to an inferior place in the institutions of the seventeenth 
and eighteenth centuries. In the theological seminaries of America 
it has until very recently played but a minor réle; while the 
creation of general seminaries throughout the land, devoted solely 
to the ends of high-school education, has hopelessly discredited the 
word. A “seminary,” in American parlance, has become a place 
where a not very high grade of secondary education can be received. 

With the revival of interest in science in Germany there came 
a change. By science, I do not of course mean natural science. 
The philosophical, the political, the philological disciplines are 
assuredly as purely scientific as the mathematical or physical or 

*Papers presented at the Second Conference on the Teaching of Economics, 
held at the University of Chicago, 1911. 
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biological. Not so very long ago it had become the fashion to 
denote by “science’’ simply the group of natural sciences, and to 
speak in a rather patronizing tone of the other domains of human 
knowledge. This was to be ascribed in part indeed to the pre- 
sumption of the advocates of these youthful disciplines: in part 
also to the reaction against the philosophical mysticism and 
transcendentalism of the times. But the main reason, as I take it, 
was the one that especially concerns us here. These new disciplines 
—the natural sciences—prospered and grew strong chiefly because 
they laid hold of, and subserved to their ends, the important 
feature of the old mediaeval seminary idea. They transformed 
and assimilated this feature and converted it into the principle of 
original research, of laboratory work. The laboratory is the seed- 
plat of natural science. And it is to the immense and successful 
extension of laboratory work that we owe the marvelous develop- 
ment of natural science, and the frequent identification of natural 
science with science in general during a part of the nineteenth 
century. If the philosophical disciplines, in the larger sense of the 
word, were to retain anything of their pristine position, it would be 
absolutely necessary to quicken them into renewed life by the 
application of the same principle. 

And thus it was that there came about, modestly enough at 
first, the employment of the seminar method in Germany. In the 
beginning used by a few eminent teachers of philology and history, 
it spread rapidly, until it has become today the very core of univer- 
sity work. The seminar is to the moral, the philosophical, the 
political sciences what the laboratory is to the natural sciences. 
It is the wheel within the wheel, the real center of the life-giving, 
the stimulating, the creative forces of the modern university. 
Without it no university instruction is complete; with it, correctly 
conducted, no university can fail to accomplish the main purpose 
of its being. 

The seminar may be defined as an assemblage of teacher with a 
number of selected advanced students, where methods of original 
research are expounded, where the creative faculty is trained and 
where the spirit of scientific independence is inculcated. Starting 
out from this definition it will be profitable to discuss in turn the 
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nature and methods of the seminar, its advantages, its dangers, 
and limitations. 

The seminar is, in the first place, a peculiarly university feature, 
and an indispensable adjunct to true university work. The 
difference between the college and the university I take to be this: 
the college is the place where men are made; the university is the 
place where scholars are made. The college attempts to develop 
all the educational sides of a young man’s character; the university 
confines itself primarily to one side. The college gives him an 
all-round training, it teaches him to think and to express himself, 
it acquaints him with the general trend of human knowledge, but 
it at the same time lays stress on his physical development and to 
a certain extent on his ethical development; the college wants to 
turn out true men, gentlemen—men in attainments, in manners, 
in physique. The most successful college is the one that best 
combines all these various duties. As Cicero expressed it, the 
college is to give the education befitting the gentleman. The 
university on the other hand has quite different aims and purposes. 
With general all-round knowledge it has nothing to do; for the 
candidate for university degrees is expected to have already 
received this general groundwork of training. With physical and 
ethical or religious training the university has still less to do. Its 
students are men, not boys: men with serious objects in view, who 
have neither the leisure for, nor the necessity of, frittering away their 
time in athletic pursuits: men whose ethical and religious nature 
is presumed to have been developed so that they need no further 
tutelage or moral supervision from their lay preceptors. To sum 
it up in a word, the college is the place for general education; the 
university is the place for specialization. In the college students 
are taught to imbibe; in the university they are taught to expound. 
In the college the goal is culture; in the university the goal is 
intellectual independence. 

But how can this purpose of the university best be attained ? 
The university lectures are indeed good so far as they go: but in 
themselves they do not fully accomplish the desired end. The 
university lecture is supposed to give the special student knowledge 
of his special work. The university professor who is worthy of the 
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name will afford his students what they cannot find in books: 
otherwise there would be no need of attending lectures. He will 
not only keep his classes informed as to the latest progress and 
recent thought in the particular field, but will endeavor to expound 
his own views, to mold the mass of existing knowledge of the topic 
into a plastic whole, and to shape it by the imprint of his scholarship 
and his convictions. ‘The university student goes as often to hear 
the professor as to attend the course. The function of the uni- 
versity lecturer after all is, in the main, to present in compact form 
the actual condition of the subject; to show the seeker for truth 
how far the specialization of knowledge has advanced. Specialized 
information, particular knowledge—that is the watchword of the 
university lecture course. 

But this in itself is only one-half, and in truth the lesser half, 
of university work. There remains the instruction in method, in 
original research, in critical comparison, in creative faculty. Mere 
knowledge of what others have done, while of supreme importance 
in preventing sciolism, will in itself never make a thinker. It may 
give erudition, but will never give method. Were university 
instruction confined to university lectures, the outlook for the 
perpetuation and advance of science would be dark indeed. 

Let us ascertain, then, the advantages of the seminar. The ad- 
vantages are twofold: the advantages to the student; the 
advantages to the instructor. 

In the first place we must note the creation of ties of friendship 
between the students. In the university, as opposed to the college, 
the students are as a rule unacquainted with each other. There 
are commonly no athletic sports, no secret societies, no organizations 
for mutual good fellowship to draw the students together. The 
university students come primarily to work, and have neither time 
nor inclination for these outside pursuits. They enter the lecture- 
room as strangers, and depart as strangers. The seminar, which 
collects the ablest and brightest students around one table, gives 
them an opportunity of gauging each other’s abilities, of familiar- 
izing each with the others’ strong points, of laying the seeds of future 
collaboration in scientific or professional work. The value of such 
acquaintanceship cannot be overestimated. Everyone who has 
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worked in a seminar as a student will testify to the fact that he 
has carried with him not only pleasant memories but also the 
inspiration from stimulating arguments with his fellow-members. 
The seminar does in this respect for the better class of university 
students what the debating society and fraternity do for the college 
student. 

In the second place we notice the increased familiarity with the 
recent literature. The average student will be content to follow 
his lecture and do nothing more. He desires to pass his examina- 
tion, to attain his degree; and he imagines, generally correctly 
enough, that if he is thoroughly acquainted with his professor’s 
exposition, he will somehow pull through. A few students may be 
so interested in the topic that they will voluntarily endeavor to 
supplement the lectures by an exhaustive course of outside reading. 
But they for the most part do not know either where to turn or 
how to begin. The seminar here again supplies the defect. It is 
a valuable practice to begin each seminar exercise with a half-hour 
devoted to the review of current periodical and other scientific 
publications. If each member, e.g., is assigned the periodical lit- 
erature of some one country, not only will he be required thor- 
oughly to familiarize himself with the current work in that language, 
but the whole seminar will thus have presented to it piecemeal the 
very latest stage of scientific inquiry. If to the review of periodical 
literature be added a critical review of the newest books, the 
members will soon find that their range is being extended and that 
their appetite for further work is being whetted. 

In the third place, and most important, we note the knowledge 
of the methods of work. 

This is the real raison d’étre of the seminar. To teach the 
student how to handle his material and by interpretation or dis- 
covery to make a contribution to the store of existing knowledge, 
that is the real purpose of the seminar. The methods must to a 
certain extent differ according to the nature of the discipline. 
If the study be history, the method must of course consist pri- 
marily in a critical analysis and comment upon the sources, the 
documents. The members of the seminar try their hand in turn 
at interpretation and explanation, and have their endeavors 
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supplemented and rectified by the comments of the professor. 
To estimate at its true weight the value of historical material in 
the light of contemporary events and recent criticism is the most 
difficult task for the incipient historian to learn. 

On the other hand, if the subject is political science or philosophy 
or philology, the methods must be a little different. Here the 
training must be, not in original material, but in the formulation 
and criticism of ideas. Take political economy, for example. The 
long and bitter contest between the two factions in economics now 
bids fair to be settled by mutual compromise. The more tolerant 
and wiser economists of today in all countries recognize that both 
the historical and the comparative method on the one hand, and 
the deductive method on the other are not only not mutually 
exclusive, but complementary; and that the use of each method in 
turn is of the utmost value in the elucidation of different problems. 
In discussing such a problem as land tenure, e.g., the historical and 
comparative method is indispensable; in discussing such a problem 
as the incidence of taxation the historical and comparative method 
is useless. Fconomists are becoming catholic in their methods as 
well as in their aims. 

The economic seminar therefore must train in both methods. 
The historical and comparative method must be taught by the same 
canons that are used in the historical seminar. The original 
material is found in all manner of documents, statutes, decisions, 
and what not. The student must be shown how to use these 
documents, how to separate the chaff from the wheat, how to 
retain the essentials, how to arrange and co-ordinate the facts. 
The economic seminar is in this respect a historical and compara- 
tive workshop. But when we come to the other method, different 
tactics must be employed. Here the wiser plan is to take up a 
carefully defined special topic, and to spend a number of consecutive 
sessions in its examination. The best way to learn to think cor- 
rectly is to ascertain the flaws in the thoughts of others. Let each 
student be assigned the works of a definite author or class of authors, 
so that the whole field of the literature will be parceled out to the 
class. Let each member bring in his report, which should be both 
explanatory and critical; let this report be opened to a running fire 
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of merciless criticism from the other members present; and let the 
professor in summing up the day’s discussion point out wherein the 
advance, if any, has been made. [If this discussion goes on from 
week to week, it may be assumed that the members will at all 
events have learned what pitfalls to avoid, what examples to 
follow. Such a training cannot fail to produce its good results, if 
they consist in nothing more than the consciousness on the part 
of the students of their own shortcomings. In the seminar the 
student for the first time feels himself a man; he occupies the place 
of the preceptor; he makes his own independent and constructive 
exposition; but he is spurred on to do his best work by the fear of 
pitiless criticism and good-natured ridicule. Each successive effort, 
we may be sure, will be better than the last; and if, after two or 
three years of such training, the student has not learned how to 
work, the fault lies not with the seminar but with himself. 

But not only does the student derive these advantages from the 
seminar. The professor is apt to be equally benefited. In the 
first place the professor learns to unbend himself. In the lecture- 
room he is the sole arbiter, the oracle. He lays down the law, as 
he comprehends it. In the seminar he is not the preceptor but the 
coworker. He puts himself down to the plane of his students. 
He criticizes them, but must in turn expect to be criticized by 
them; and the more open and fearless the criticism the better for 
both. The professor is here the friend, the equal. He leads the 
discussion, to be sure; but if there are keen, able, bright students 
present, he may often learn instead of teach. I venture to say, 
without fear of contradiction, that every successful seminar con- 
ductor has frequently received new ideas, novel suggestions, and 
helpful stimulus for his own particular work. It is this feeling of 
equality, of meeting on a common fighting-ground, that constitutes 
one of the most precious features of the seminar. The professor, 
moreover, is brought into personal and friendly contact with the 
students—an utter impossibility in the lecture-room. And while 
on the one hand the student must prize highly the opportunity of 
intimate converse with the professor, the professor on the other 
hand is enabled to gauge the merits of each, to give each the needed 
word of counsel and to form a more definite opinion as a guide in 
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passing on the candidate’s examination and in recommending him 
for future positions. Finally, the professor will make use of the 
seminar in advancing his own particular work. His advanced 
students may be put on the details of the topic in which he is 
interested; they may be made to do the rough work, so to speak, 
of original investigation. Their results cannot, indeed, be implicitly 
relied on, but they will discover a fact here or a new idea there 
which, when carefully scrutinized, may be welded together into a 
composite whole. Every successful teacher will use his seminar 
as a workshop. The handiwork of some may be defective, but he 
will generally find something that can be turned to good use. A 
real seminar will, in short, be scarcely less valuable to the professor 
than to the student. 

While the advantages of the seminar are thus plain, its risks and 
limitations are perhaps in some danger of being overlooked; 
and this danger is stronger in America than anywhere else. 

We energetic Americans, when we get a good thing, are apt to 
overdo it. College athletics is a good thing; but when profes- 
sionalism is introduced and educational interests are subordinated 
to athletic pursuits, it becomes a bad thing. A university is an 
honored institution; but when we dub every little second-rate 
college or female seminary a university, we are degrading the title. 
Higher degrees are in themselves a mark of distinction; but when 
our minor institutions multiply these high degrees and grant them 
for absurdly inadequate work, all degrees tend to lose their value 
and significance. So in the same way with the seminar. The 
seminar is a strictly university method. When an attempt is made 
to introduce these methods into the college, the academy, and the 
high school, not only is it an abuse which will be utterly useless or 
worse than useless for the student, but one which will tend to cast 
discredit on the idea itself. The project of extending the benefits 
of the seminar to other than university students is a well-meaning, 
but utterly mistaken notion. 

The reason is obvious: the seminar is an adjunct to specializa- 
tion; but specialization, as we have already indicated, is the work 
of the university, not of the college or high school. The great 
danger with higher education in America is that university ideas 
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may be pushed down to manifestly unfit places. Even in the 
college, the elective system is a good thing only if its operation be 
carefully restricted. An absolutely free election which would 
enable a young man to spend all his time in college on a single 
topic involves a radical confusion of ideas. It would not be a 
college education, because it would not be a general education, the 
education befitting a gentleman. It would not be a university 
education, because the student is not old enough to profit by the 
university methods. Absolutely free election, in the sense indi- 
cated, would ruin the college and would also ruin the university; 
for when university professors are compelled to expound their 
ideas to immature boys, they are inevitably compelled to degrade 
their work to the level of their students. The real university 
course presupposes a certain general foundation; and if this 
foundation is lacking, the course loses half of its usefulness. 

But if specialization is unfit work for the college and high school, 
to a still greater extent is the seminar absolutely unsuitable for the 
college and high school. The seminar connotes original research; 
college students have neither the maturity nor the training which 
are necessary prerequisites to independent thinking. The seminar 
implies a certain equality between student and preceptor; the 
college boy is a manifestly absurd equal for his professor. The 
seminar imports the use of the co-operative method; but how can 
students, whose linguistic and literary equipment is necessarily of 
the slightest, successfully employ the arts of comparison and 
criticism? The seminar involves the employment of the most 
advanced pedagogical methods; but advanced methods can be 
used only with advanced students. 

To attempt to employ university methods with immature youths 
would be even worse than to endanger the cause of university 
education by pushing it down into the college. The seminar 
in the college would be useless and worse than useless. It would 
be useless because minds in a formative state cannot create. That 
which is itself being created cannot produce. Any attempt to 
construct something new would simply result in a parrot-like 
repetition of the old. 

But the seminar in the college would be worse than useless; 
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it would be positively deleterious. It would injure the student, 
because it would lead him to understand that he is doing original 
work, when he is only rehashing the work of others. It would 
foster habits of superficiality and of vainglory. To use an agronomic 
term, it would lead to extensive, not to intensive, culture. A diet 
of meat is a very excellent thing; but during certain years of our 
existence we are fed not on meat but on milk. The attempt 
prematurely to substitute solids for liquids is as perilous in the 
intellectual, as in the physical, development. The seminar, 
moreover, would react on the morale, not only of the student, but 
also of the teacher. No self-respecting teacher who comprehends 
what a seminar means could continue to employ these methods 
with immature boys without becoming conscious that he is untrue 
to his mission. He pretends to be doing what he knows cannot 
be done. He is dissipating his energies without accomplishing any 
positive result, except that of more or less conscious deception. 
And finally the seminar in the college and high school is worse than 
useless, because it would tend to discredit the whole institution. 
The public would be led to believe that the high-school seminar 
was the genuine article; and the force of public opinion might in 
the long run degrade the university seminar to the plane of its 
educational congener. The tendency of unbridled democracy in 
education, as in politics, is not to pull the average up to the level 
of the best, but to pull the best down to the level of the average. 

Let us strive, therefore, to live up to the ideal. Let us set our 
standard high and cling to it unflinchingly. If the seminar is such 
a potent engine for good, let us develop its possibilities and give 
free scope to its opportunities. But let us beware of attempting 
to use it where it ought not to be used; let us beware of emas- 
culating its energy and degrading its position. Let us beware of the 
misguided zeal which destroys what it endeavors to upbuild. Let 
us render to Caesar what is Caesar’s, and let us recognize the danger 
of applying university methods to non-university conditions. 


Epwin R. A. SELIGMAN 
COLUMBIA UNIVERSITY 
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THE CONDUCT OF A SEMINARY IN ECONOMICS 


I understand this to be a conference for frank and informal dis- 
cussion of experiences in teaching economics. I have no theories 
to advance, and am by no means certain that the conditions in 
other institutions are sufficiently similar to those in Harvard 
University to make the experience of myself and my associates of 
much value. But we have had to do for some twenty-five years 
with the supervision of the work of students engaged in research, 
have tried sundry experiments, and have come to some conclusions 
which may serve as a basis for discussion. In view of the purpose 
of the conference, I trust you will forgive me if the first person is 
used with some frequency. 

The first question always is the selection of subjects upon which 
to put the students to work. For some time an endeavor was made 
by us to find a single seminary subject—one which could be parceled 
out among the students, or upon which at all events they could 
work together. This is a familiar method in training for research 
in philology and in history. One subject is selected for the term 
or the year and all the seminary members are expected to confine 
themselves to this. There is a promise of gain through conference 
between the students; there is a unification of their work; not 
infrequently the subject is one upon which the instructor is himself 
at work, so that there is gain for him as well as for the students. 

Nor is there lack of topics available for treatment in this way. 
At one time, for example, we selected the doctrinal history of John 
Stuart Mill’s Political Economy. Everyone conversant with the 
history of economic theory knows that this book is a remarkable 
mosaic. Mill culled freely from Adam Smith/ Ricardo, Malthus, 
Senior, Chalmers, the elder Mill, Rae, and others. We believed it 
would be instructive to a group of men to follow the intellectual 
pedigree of Mill’s doctrines, and to observe the remarkable skill 
with which he had combined them into a whole having at least 
the appearance of unity and consistency. Each student might 
take one of the earlier writers—say Adam Smith or Ricardo or 
Rae—and report on the extent and the manner in which Mill had 
used contributions from this predecessor. 
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Still another possible subject of the same sort might be found 
in the tariff history of the United States. That happens to be in 
some sense my own special subject, and I have planned more than 
once to give a seminary course upon it. Each student might be 
assigned some one industry during a given period, say the cotton 
manufacture, the woolen manufacture, glass, pottery, iron, and so 
on. Each in searching for materials was to bear in mind that he 
should inform other members of the seminary concerning material 
relating to the various subjects assigned to those others. All were 
to have a common interest, a common aim, a common guidance. 
Economic history, to some phase or other of which we turn our 
students so often, seems to afford many subjects appropriate for 
investigation by this method. 

Notwithstanding the promise of the plan, we have found it on 
the’ whole ungatisfactory and have given it up. Experience has 
not confirmed the expectations of gain. It has proved difficult to 
get together a sufficient number of students each of whom was 
capable of research and at the same time thoroughly interested in 
the subject proposed. It is of the first importance that your 
student’s heart should be in his subject. Yet in order to secure 
work by all upon the selected joint subject, it becomes necessary 
to persuade and half coerce some to whom the particular topic does 
not appeal. Moreover, the work of the various men always proves 
to be unequal, and unequal to an embarrassing extent. After all, 
the proportion of those who have the ability and the persistence to 
carry research to a successful conclusion is not great. Many fall 
by the way, and before long it appears that some should be dis- 
couraged rather than encouraged. In actual operation it has 
proved that, where a group of students is put to work on one subject, 
only two or three do anything that signifies, and that these carry 
on their work after all in as much isolation as if there had never 
been an attempt at co-operation. 

The best way of conducting instruction on a highly specialized 
topic seems to be to let the instructor himself do most of the work 
of exposition. Among advanced students who take such a course 
it may be advantageous to encourage research; and some of the 
stated meetings may be given to lectures by the students themselves. 
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But exercises of this sort should be confined to men who have 
shown real capacity. In the ordinary course of things the exercises 
in such a course should be in charge of the instructor himself. 

I have come to the conclusion, therefore, that the seminary 
should not profess to be a stated course on a selected subject, or 
even a group of subjects. It should rather be a clearing-house 
where those engaged in research are to present their results and get 
the benefit of criticism and discussion. The subjects of research 
should be various and should be selected in conference between the 
instructor and students; inevitably affected by the special work 
and special interests of the instructor or instructors, but neverthe- 
less probably covering a wide range. Each student should confer 
individually with the instructor under whom he does his work and 
should report from time to time to the seminary. It is by no means 
necessary that these reports should be delayed until an investigation 
is carried to the end. Whenever a chapter is complete, so to speak, 
a report of progress may be made. It is highly advisable that each 
student should report at least once a year. 

It has now become the established practice at Harvard Univer- 
sity to conduct the seminary in economics in this way. The meet- 
ings are not in the nature of class meetings. They are announced 
publicly (in the University Gazette) and are open to all members of 
the university. Almost invariably there are persons present at 
the meetings who are not members of the seminary at all. Occa- 
sionally the speaker or the subject is such as to attract attention, 
and the representation of outsiders is considerable. I believe the 
presence of others than the members of the seminary is to be wel- 
comed. There is always a considerable number of graduate 
students or other advanced students who are interested in research 
work but have not yet reached the stage at which they have entered 
upon it for themselves. To these it is a stimulus and a gain to be 
present and see how the thing is done. To the seminary members 
themselves who are presenting their results the presence of the 
outsiders is also an advantage. One of the things sought is practice 
in the presentation of results, and this practice is better gained if 
the audience does not contain familiar faces only. 

The interest of the seminary meetings and the stimulus from 
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them are increased if other persons than the students themselves 
take an active part. The instructors of older and younger grade 
may present papers or state the results of work upon which they are 
engaged. Outside persons, whether from other institutions or from 
the business ranks, may be enlisted to advantage. If the seminary 
meets once a week, as is the practice at Harvard University, there 
are usually plenty of opportunities for securing participation by 
others than the students and instructors. 

A word now as to the selection of subjects for the individual 
man. Most students do best on subjects in “‘applied” economics. 
I would by no means underrate the value of independent work in 
the field of economic theory. But students usually do such work 
best in connection with a systematic course: a course, say, upon 
the history of economic theory, or upon some special aspect of 
theory, such as value, distribution, international trade. Where 
independent research in the field of economic theory is suggested 
it may advantageously be upon some particular author—some 
writer whose works are in themselves worth reading and give 
occasion for narrative work and historical inquiry as well as for 
critical examination of theory. The best subjects as a rule, how- 
ever, are not in economic theory; for this requires an incisiveness 
of thought rarely found in beginners. Concrete problems of a 
narrative or historical character are ordinarily preferable. They 
should be such as involve not only the collection of facts and 
materials, but the consideration of some general theorem. For 
example, I set a student to work upon the history of silk manu- 
facture in the United States with a view to ascertaining if protection 
to young industries had been successfully applied. He had plenty 
to do in following the development of the industry, the course of 
the imports, the history of legislation, the debates in Congress, and 
the discussions in the press. At the same time he had always to 
keep in mind the relation of his facts to the reasoning on the 
underlying question of principle. 

One desideratum for a subject should be borne in mind, which 
in no small degree limits choice. There should be a considerable 
volume of accessible material. Every one of us can think of sub- 
jects which are interesting, but on which it is extremely difficult to 
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tell the student what to do from day to day or week to week. The 
student himself is likely to suggest some such subject —attractive 
but not practicable. If the material is widely scattered, above all 
if it needs to be got together from unrelated sources, he should 
be warned against it. I am the last person to propose work of 
research which shall consist solely in wading through routine 
material—the Congressional Record, for example, or the Statutes at 
Large. But it is none the less desirable that there should be some 
material upon which the student can proceed steadily. It is only 
at a later stage, when one has acquired wide acquaintance with 
the general literature of economics and has had considerable experi- 
ence, that a subject can be taken in hand which requires the piecing 
together of scattered information. It may not seem a promising 
operation to tell the student to go through the Congressional Record 
and find out exactly what happened to the silk schedule in every 
tariff since 1860; but it at least gives him something systematic to do. 
And while he is doing it he will encounter, there and elsewhere, 
clues as to other sources and suggestions for other inquiries, which 
will broaden his scheme of work. Similarly, the student who may 
be interested in economic theory can be put to work upon the 
writings of a particular economist—such as Ricardo, Thiinen, Senior, 
McCulloch, Henry C. Carey—and can plunge at once into a careful 
examination of the writings of his selected author. In due time 
he will feel his way to other related writers and to illustrative 
material in the general literature of the subject. 

One thing to be considered in the selection of a subject is the 
possibility of its expansion. The immediate topic should form a 
consistent whole; but the topic is the better if it is also susceptible 
of enlargement. To give an example from recent experience of my 
own: the telephone situation in Great Britain is a curious one, and 
is quite enough for a seminary task or a Doctor’s thesis. But it is 
only a part of the telephone and telegraph problem the world over; 
and the investigator who has covered the ground in Great Britain 
can then enlarge his subject by taking up other countries also. 
The possibility of not only completing a limited piece of work 
such as is suitable for the Ph.D. requirement, but of making a 
serious contribution in a larger field, is a strong stimulus to the 
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ambition of anableman. As we all know, some of the best scholarly 
work, in this country and elsewhere, has been the outcome of a 
task begun in the early stages of economic study. It must be 
considered, however, that subjects which offer this additional 
advantage are not overabundant, and that it is well to make sure 
of the quality of your man before allowing him to pre-empt one 
of them. 

Still another question concerns the stage at which the student 
should begin research. It is possible to begin too early, and it is 
possible to delay too long. The young student from the typical 
American college, even though he be a capable fellow, is rarely 
qualified to begin work of research during his first year in a graduate 
school. He does not know enough of general economics; he needs 
first to take a year of systematic study of advanced grade upon 
several of the economic subjects. In his work upon one of this 
stated courses he may be encouraged to undertake a preliminary 
job of research, which will test his quality and give him practice 
in putting things together. He should be advised not to under- 
take research independent of his courses until the second year of 
graduate study. On the other hand, he should not delay too long 
It takes time to get together materials and to mature results. 
Moreover the spirit of initiative and independence should be 
encouraged. Side by side with his continued general preparation 
in economics, he should have at a reasonably early stage the 
satisfaction and the stimulus of working on a subject of his own. 

Oral statement is, I am firmly convinced, the only useful method 
of presenting results at the seminary meetings. The reading of 
papers should be prohibited. I know of nothing more appalling than 
the procedure at some German universities. The student brings out 
a lengthy manuscript, plunges into it, and reads interminably, 
presenting every detail of his work and every tittle of evidence. 
Students should by all means be encouraged, even though not 
required, to put their work in writing. It is a good rule to require 
every student, before the close of each year, to sum up his work for 
the year in the form of a written statement—a report put together 
as if for print. But to read from manuscript at the meetings is 
deadly. The student should rehearse, so to speak, with the 
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instructor in charge and prepare a careful arrangement of his topics. 
He should put upon the blackboard, or on manifolded sheets, statis- 
tics or salient phrases. But when the time for action comes, he 
should talk, not read. Not only is there an obvious advantage 
from liveliness of interest; there is the invaluable practice in oral | 
delivery. No student who is incapable of presenting his work in 
this way should be allowed to persist in preparation for the teaching 
profession, or even in a career of research. 

Finally, the seminary meetings should not last too long. Mem- 
bers should be required to keep within reasonable limits of time. 
At Harvard University, the men are told to talk not more wen 
forty-five minutes and to present what they wish to say within this 
limit. Interruptions and questions should be permitted—even 
encouraged. Yet the instructor in charge must keep his hands on 
the reins, brush aside irrelevant questions, and prevent discussio 
from becoming desultory. This requires tact, for if questions - 
frequently suppressed or the answers to them are postponed, they 


will not come at all. 
F. W. Tavussic 


HARVARD UNIVERSITY 


THE ECONOMIC SEMINAR 


In the seventies of the last century, when graduate courses began 
to be developed in our universities, and higher degrees were offered 
for work in research, the example of the German seminar was 
naturally the one to be followed. Our scholars had studied in 
Germany; and the German methods of teaching, including the 
lecture system, were generally adopted in spite of the fact that 
conditions prevailing in America were different from those in 
German institutions. Although the problem method (or the 
laboratory method) of teaching introductory and advanced courses 
of economics has now practically won the day against the American 
recitation system, as well as against the German lecture system, the 
German type of seminar still obtains in most universities. Remem- 
bering that, in most courses in German universities, the professor, 
supposedly an expert in his special field, followed the strict lecture 
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method, a seminar, in which discussion and reports by students 
were made possible, stood out as a signal departure from the 
lecture method. The seminar on one general subject for all 
students, in which discussion and reports were a feature, was, 
however, nothing more than what would be called an advanced 
course in our American universities. In most, if not all, depart- 
ments of economics in our large institutions, advanced courses are 
now carried on by discussion and reports, which in Germany would 
be deemed seminars. The only true seminar, obviously, is that in 
which supervision is given to serious research; but, when several 
students work on the same subject, it is sometimes the purpose of 
the instructor thereby to obtain student help in writing one of his 
own books, without much regard to the training of the student. 

A further development appeared in the group seminar—now 
in common vogue in this country—in which students, each carrying 
on a separate investigation, meet together, perhaps once a week, 
to listen to the professor’s criticism. The step from advanced 
courses, in which discussion and reports were usual, to the group 
seminar, in which each student had chosen a separate subject for 
research, was easy and obvious. That step, however, records no 
advance over the German method. The group seminar has 
obvious disadvantages. If each student has a special topic, he is 
obliged to listen to the report upon a subject foreign to his own, in 
which other methods, other sources than his own, are used, and in 
which the criticism has little or no bearing upon his own case. If 
he has made any substantial progress in his special research, other 
students will be unable to discuss his position; in fact, he must, 
in the nature of things, have come to know more about it than 
anyone else. At the best, the only one from whom he can obtain 
hints as to treatment, methods, sources, and proportion is his 
instructor. Hence, he is an indifferent listener in the group while 
another is getting criticism, and the one not on the grill must feel 
that his time is illy spent. 

Much as we have been indebted to Germany in the past, the 
development of American universities and American scholarship 
has brought us to a point where imitation is no longer fruitful and 
where evolution from our own status is obligatory. Consequently, 
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after some years of experiment with the group seminar, it was 
forced upon my judgment that the individual seminar was the only 
practicable solution of many difficulties encountered in the group 
seminar; and more than eighteen years of experience with it has 
confirmed me in this judgment. That is, the true purpose of the 
seminar can be gained only by an appointment once a week with 
each individual student carrying on research. Of this it may be 
said that it is extravagant of time by the instructor. That, of 
course, is obvious; and it is quite foreign to the usual willingness 
of the German professor to divert his attention from his own 
scholarship to the training of many advanced students. In fact, 
the great amount of time spent in the individual seminar on many 
students—and which can be met by perhaps two hours each week 
in a group seminar—will greatly stimulate the productivity of the 
student, but it will seriously diminish the productivity of the 
professor. It is a choice between the gain of self and the gain of 
others. And, no matter how willing, no one professor can care 
for more than about ten or twelve active investigators. 

One must face the facts as to the training and quality of 
American graduate students. A great number of them have 
awakened late to the possibilities of the higher education; and of 
those who have early known a definite purpose in this direction, 
not all have had good instruction. It is surprising to find so many 
eager students who have been going through the motions, but have 
never been educated. The first demand for a serious piece of 
work on their own initiative, in a new field, discloses the lack of 
the fundamental qualities of accuracy, capacity to see the central 
point, control of English, logical reasoning, and a ready command 
of general economic principles. Most commonly, the greatest lack 
is in the power of simple, clear, orderly exposition. In the main, 
this is due to an untrained mind. Therefore, in my experience, an 
integral part of the work of the teacher must be that of showing 
the willing, over-eager, hungry, but inexperienced student how to 
educate himself. Never having had contact with first-rate instruc- 
tion, he has no conception of his deficiencies. When put to the 
test, he is usually quick to realize his shortcomings and acquire 
the humility necessary to the real scholar. 
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It is only too true that few graduate students are properly 
trained. They have read more or less, but they do not know 
anything thoroughly. Both the secondary and the college educa- 
tion are at fault. We waste at least two years in the period before 
the student enters college. If these two years were fitly used for 
good training, we should hear little of the proposals to shorten the 
college course in order to get earlier into the professional schools, 
or of the pernicious scheme for counting a year of the college 
course twice—once toward the Bachelor’s degree, and again for 
the professional degree. But even the college course from which 
our graduate students get their training is still in the melting-pot. 
The college problem has not yet been worked out. Few graduate 
students obtain with the Bachelor’s degree, for instance, the ability 
to read French and German; and their grasp and method of work 
are sadly deficient. Of course, much of the lack is due to imma- 
turity, as well as to poor training; although, on the other hand, 
many come up for a higher degree at an age when the mind no 
longer has any capacity to take on flexibility. 

Bearing these practical conditions in mind, it is clear that 
graduate students should get a year or two of a very severe grind 
in advanced courses before they should be admitted to the seminar. 
Then, too, one should be willing to give careful consideration to the 
objective in the seminar. What are the ends to be gained? There 
may be obvious differences of opinion on this point; but it can be 
assumed that there would be agreement on the purpose of stimu- 
lating the mind to individual self-reliance, to independence of 
thinking, to impartial weighing of evidence, to looking at a subject 
from different angles, to exhaust one topic before leaving it as 
finished, to know the value of first-hand evidence, to obtain a high 
personal standard of achievement, and to see the relation of a 
detailed investigation to the broad field to which it belongs. It is 
one thing to set these aims down on paper; but it is quite another 
thing to enable a student to translate them into practical usage. 
To see that a student actually does apply these aims to some one 
particular piece of research is, in my judgment, the objective of 
the seminar. These aims should, of course, govern work in all 
advanced courses; and, if present in all work preliminary to the 
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seminar, the student will have an immense advantage in his 
research work. But ordinarily the main part of the task now is 
to be accomplished in the seminar. In my judgment, it is not 
possible to do much toward this end in the group seminar, since 
it is so largely dependent upon getting into close and frequent 
contact with the mind of each student. 

Whatever the subject chosen by the student for his investigation 
in the seminar, the objective should be the acquisition of methods, 
rather than the acquisition of knowledge. Of course, no research 
is worth the name that does not bring forth knowledge, and it may 
seem that new truth is the only real aim. But methods are —_ 
important than any one set of facts, no matter how origina 
because methods once rightly learned become the permanent tools 
for organizing other series of new and accurate facts. Once the 
student has acquired the experience of applying the proper methods 
in one investigation, he has obtained the most valuable thing he 
can secure in the seminar. In the group seminar, in which the 
worker gets only an occasional personal criticism and that of a 
general nature (supposed to apply also to others), and in the main 
only on completed sections of his task, he is left to find out methods 
for himself after much waste of time, and many unnecessary 
blunders. In the individual seminar, on the contrary, the student, 
although working independently, is put to a weekly test of his 
performances, and erroneous methods are immediately corrected. 

A satisfactory thesis subject is generally two-sided: involving 
(1) the accumulation of material, and (2) the organization an 
formulation of the material. Not so very long ago, in some places, 
untrained students were set to collecting newspaper clippings and 
material of like sort, which was—so to speak—chucked into a bag, 
tied up, and offered to the world as a Doctor’s thesis. Something 
more than patient industry is required in a real investigation. 
The power of analysis, of establishing relations, in fact, the organiza- 
tion and formulation of the material, is far and away the most 
serious part of the investigation. It is this which more than 
anything else tests the maturity and capacity of the seminar 
student. In this connection we come upon a matter which is 
essential to any really valuable production. It is what I should 
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call relative emphasis or a sense of proportion in deciding upon the 
relative values of various facts or reasonings. By the immature, 
or untrained person, little discrimination is exercised in separating 
the large from the small, the valuable from the trash, the relevant 
from the irrelevant. To him all materials seem about equally 
important. Moreover, not until he has grasped his subject in its 
general relations, or seen it as a whole, can he pass any serious 
judgment upon the relative value of any specific fact. To see that 
a student carries out this process in one case is the greatest service 
an instructor can render. It does not seem possible in the group 
seminar, especially if large. . 
In the individual seminar, proper methods can be explained in 
general, then a specific task is undertaken, and a part of it is 
completed in the best form possible by the student. After the most 
drastic criticism, both as to content and exposition, it is returned 
to be rewritten. In no other way does the student so completely 
reveal to the instructor his mental powers and his mental defi- 
ciencies. Then, it is possible to give advice as to how his short- 
comings may be overcome, even if years of watchfulness and care 
are required. Personal suggestion of this sort is rich in result. 
The individual seminar is thus a direct path to productivity. 
Having found himself once by actual performance, the student 
gains self-reliance, independence, and gives evidence of the power 
to do equally good things in the future when left entirely to himself. 
Once taught to walk, he is taught for the future to use his own 
power of locomotion. To some, it might seem that the individual 
seminar smacked of “‘coddling’’: that the German habit of leaving 
the student entirely to himself produces a more individual quality 
and cultivates independence of view. To my mind, after a long 
| xperience, the individual seminar rather forces independence, and 
orces it earlier and without waste of time. It is not coddling to 
teach a child to walk by himself; he is then more free and more 
likely to use his own individual force. Once the investigator does 
a thing rightly by himself, his competence for the next task is 
vastly improved. 

The group seminar has its serious advantages; ‘but perhaps it 
appears more satisfactory as a finishing-off place for the student 
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who has had the individual seminar. When the investigator has 
run the gauntlet of his instructor, and obtained some definite 
results, then it is good for him and for his fellow-students to lay his 
performance before the group and stand fire from all possible 
quarters. Graduate students who have had this kind of training 
find, when they go to Germany, that the teaching of economics 
there has not advanced as far as in this country. 


J. LAURENCE LAUGHLIN 
THE UNIVERSITY OF CHICAGO 


GRADUATE INSTRUCTION IN POLITICAL ECONOMY 


Graduate instruction in political economy may be understood 
as a course of preparation designed to equip students who have 
received a baccalaureate degree, or its equivalent, for a professional 
career as investigators and teachers. Incidentally, it may serve 
for cultural or liberalizing purposes in the education of students 
having some other end in view, but this does not represent its prime 
design. 

As such, graduate instruction is rigidly differentiated from 
undergraduate teaching. This involves not merely difference in 
method, but distinctness in personnel. It is inevitable and proba- 
bly desirable that the same teaching staff be employed, to some 
extent at least, in graduate and undergraduate instruction; but 
this identity should not extend to the student body. No under- 
graduate student should be admitted to graduate courses, nor 
should those beginning graduate studies be encouraged to enrol 
themselves in undergraduate classes. Defects in preliminary 
training should be repaired by private reading under direction, or 
if more serious—in which event the competence of the candidate 
might properly be questioned—by attendance upon special classes 
preparatory to graduate courses. 

The constituent elements in the education of a graduate student 
are (a) positive equipment in the recorded subject-matter—past 
and present—and ready acquaintance with the formulated prin- 
ciples—accepted and controverted—of economic science; (bd) 
acquisition of a scientific mode of thought in the matter of economic 
conditions and of a critical mental habit with respect to economic 
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generalizations; (c) development of capacity to institute and 
pursue independent investigation of economic phenomena. These 
three elements may be attained respectively by (1) collateral 
reading and study, (2) classroom instruction, (3) seminary research. 

1. During his period in training the graduate student should 
acquire acquaintance with the standard literature of economic 
science, by systematic and progressive reading and study under 
careful direction and to some extent in collaboration with his 
fellow-students. Beginning with the great classics dealing with 
economic life and thought, such reading should broaden widely so 
as to include acquaintance with representative studies of the more 
important phases of economic organization. Over and above what 
it may be possible for the student actually to read and study, he 
should become familiar with the nature and extent of the unread 
literature, and with the manner in which the fullest bibliographical 
acquaintance, primary and secondary, may be had with the subject 
in question. 

2. Classroom instruction should undertake to discuss in cycles 
of three or four years, each of two half-year semesters, typical 
aspects of economic science. Such instruction, while informative 
in manner, should nevertheless have as its prime design the develop- 
ment in the student mind of a scientific judgment, that is to say, 
of an inveterate habit of associating phenomena of economic life 
and thought with antecedent causes and consequent results. This 
will involve a caution that is not agnosticism and a reserve that 
is not hypercriticism—the qualities that more than anything else 
seem to constitute the peculiar equipment of the successful teacher 
of political economy. 

3. Training in economic research—far and away the most 
important of the three elements—should be afforded by the organi- 
zation of the student body in a single economic seminary, member- 
ship in which should be limited exclusively to graduate students 
pursuing political economy as a principal subject. A definite and 
unified field of economic phenomena, demanding for its full inves- 
tigation exercise in observation, interview, and documentary 
research, should be selected as a general subject for inquiry. 
Specific aspects of this general subject should be assigned to each 
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member of the seminary for research. No absolute compulsion 
should be employed, and if particular inclination or fitness suggest 
the desirability of assigning a student some subject of an entirely 
different character, this should be done; but in the main students 
should be encouraged to select phases of the general subject. The 
advantage of centering attention for research purposes upon a 
single field, various aspects of which are assigned individual 
students, instead of scattering such inquiries over the entire range 
of economic life and thought are (1) growth of a collective fund of 
information of the greatest positive and critical value to the 
individual investigator, and (2) accumulation of prime documentary 
material indispensable for the exhaustive study of contemporary 
economic phenomena and yet beyond the range of ordinary library 
apparatus or of an individual investigator’s resources. 

The ultimate purpose of student research should be not so 
much the expectation of positive additions to the body of economic 
science—although this result is certain to follow—as to train 
students to become productive investigators. The dissertation, in 
short, should not be made the end in itself, but the by-product of a 
successful training. 

The conditions involved in the foregoing procedure in relation 
to the conduct of economic investigation, as well as the training 
of economic investigators, have been set forth by the present writer 
in a paper on “Economic Investigation in the United States,” in 
the Yale Review, May, 1903, as follows: 


. . . . the economic investigator in the United States, if he is to attain his 
highest scientific possibility and to fulfill his greatest practical usefulness, must 
adopt a larger mode of inquiry—a mode that may perhaps be described as 
extensive or inductive, rather than intensive or institutional. 

He must derive his subject-matter not from past history alone, nor from 
the present experience of restricted localities; but he must observe and collate 
the phenomena under consideration from an area practically coextensive with 
their manifestation, and he must interpret each group of facts in the light of 
the conditions prevailing in that particular place. If he is attempting safe and 
useful generalizations he must consider, for example, the taxation of corpora- 
tions, not by one state, but by every state in the Union; he must study the 
question of trades-unions and the restriction of output, not with respect to a 
handful of labor organizations and a few convenient cities, but in the light of 
the policy, declared and actual, of every important national labor union, as 
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displayed in many representative localities. In a word, the basis of economic 
induction in the United States must henceforth be, to a much greater degree 
than heretofore, qualitative data, at least approximating in comprehensiveness 
the quantitative material which the public statistician makes available with 
increasing efficiency. 

In order that economic investigation may proceed along the “extensive” 
course thus outlined, at least four indispensable requisites must be present: 
(a) books and documents; (5) means of publication; (c) scientific leisure; (d) 
material resources. In the first place, the investigator must be able to com- 
mand, in addition to ordinary bibliographical apparatus, all primary documen- 
tary material relevant to this inquiry, whether it be as ephemeral as municipal 
reports and trade-union journals, or as unobtainable by formal request as trade 
agreements and corporation records. Secondly, he must be able to publish the 
results of his investigations in the precise form which scientific fidelity or 
practical usefulness demands, without regard to their commercial attractiveness 
or to the limited publication resources of existing scientific agencies. Thirdly, 
his time and his energy, if not entirely available for scientific inquiry, must 
certainly not be unduly absorbed by the routine engagements of the student 
or the teacher. Finally, he must be in command of funds sufficient to enable 
him to visit, and upon certain occasions temporarily to reside in representative 
localities for the purpose of gathering additional evidence and of testing or 
verifying tentative conclusions. A more liberal policy of liberal administration, 
and a more intelligent appreciation of the proper relation of publication to 
investigation in the social sciences, have notably improved conditions in the 
past few years with respect to the first two requisites. The same cannot be 
said with regard to the third and fourth essentials, and the need here is urgent. 

To the extent that the economic investigator is still a student or teacher in 
academic attendance, opportunity for extensive inquiry can only come with 
greater prominence of field-work and laboratory exercise in economic instruc- 
tion. Economic teaching can properly harken to the message of the physical 
sciences, that the ideal of student training is less the accumulation of detail 
than the development of a mode of thought. An association of courses, a 
reduction of lecture attendance and a unification of “‘seminaries” will ordinarily 
effect an economy of time, making possible that amount of experimental field- 
work demanded both by student development and scientific progress. 

Similarly, the well-equipped department of political economy in the 
American university may be expected in the future to command such material 
resources as will relieve the properly qualified student, teacher, or affiliated 
investigator from the present necessity of devoting himself in the main to 
historical, institutional, or local studies. The immediate environment will be 
utilized as an economic laboratory for the development of scientific spirit in 
economic study and sound method in economic research, and as the field from 
which the bases of working hypotheses may be derived. Thereafter the 
investigator will be encouraged to extend the range of his inquiry by visits to, 
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and even residence in, representative localities with a view to collecting wider 
and more varied data and to testing tentative conclusions, and he will be 
supplied with the means actually necessary for the purpose. To some extent 
such funds can be made available by a modification of the fellowship system 
—the original purpose of which, the attraction of students to post-graduate 
study, has ceased to be necessary, and the further extension of which along 
existing lines threatens serious evils. University authorities will recognize 
that economic “investigation funds” are as essential to scientific activity as 
physical apparatus and medical clinics. Beyond this, and doubtless to a far 
greater degree, aid may be anticipated from co-operation with governmental 
agencies and with endowed institutions of research. Less and less will lack 
of material resources operate as a handicap. As long as the method be sound 
and truth light the way, economic investigation will probably receive as 
generous equipment as the economic investigator deserves. 


Jacos H. HoLLanDER 


Jouns Hopxins UNIVERSITY 





THE WISCONSIN WORKMEN’S COMPENSATION LAW 
SUSTAINED 


It must shock the legal sensibilities of the older constitutional 
lawyers to see how some of our courts today are breaking with the 
traditions of constitutional construction and the accepted limita- 
tions of the judicial veto power over legislation. 

On November 14, 1911, the Supreme Court of Wisconsin in 
the case of Borgnis et al. v. The Falk Co.* sustained as constitu- 
tional a Workmen’s Compensation Law passed at the session of 
the legislature of that state in the same year. The brevity of the 
time between the passage of the law and the decision is significant. 
As soon as the law was passed the above friendly suit was filed to 
test its constitutionality. It was an action in equity by an em- 
ployee for an injunction to restrain his employer from electing 
to come under the provisions of the new law. There was no trial 
in the lower court, judgment being entered on the pleadings, so 
that the case could be at once brought to the Supreme Court. In 
that court the case was advanced on the calendar so as to get a 
decision on the question as early as possible. 

This was so palpably a test case that the court could not but 
be aware of it. It is said (though it does not appear in the opin- 
ion) that such was the fact, and that the court paid its respects 
to the long-established tradition that constitutional questions can- 
not be settled by moot cases? by scolding the attorneys for bring- 
ing this suit. But other courts seem to permit this practice also 
of late; the Illinois Ten-Hour Law for Women was sustained in 
a similar friendly suit. 

However, in the Wisconsin case’ there is the additional fact 
that the constitutional question was not necessary to the decision 
of the case. The Court says, Winslow, Chief Justice, delivering 
the opinion: 

It seems to be true that this action might very well be disposed of without 
considering the question of the validity of the act in question. Ordinarily 

*133 N.W. Rep., No. 3 of the Advance Sheets, p. 1. 

2 Willoughby, On the Constitution, 13 £.; Hall, Constitutional Law, secs. 37 f. 

3 Ritchie v. Wayman, 244 IIl., 509. 
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under such circumstances that course would be the proper one to pursue, for 
the question of the constitutionality of a statute passed by the legislature is 
not one to be lightly taken up, and generally such a question will not be de- 
cided unless it be necessary to decide it in order to dispose of the case. . . . . 
A considerable number of employers have accepted the terms of the act, but 
unquestionably many are waiting until the question of the constitutionality 
of the act be authoritatively settled by this Court. . . . . The situation is 
unquestionably one of much doubt and uncertainty among the great indus- 
tries of the state, and it must remain such until this Court has spoken. Many 
employers of labor who have not accepted the law have taken that course, 
not because they have chosen definitely to decline the terms of the law, but 
because they do not know whether they will be protected if they accept and 
act under it. Such a condition of uncertainty ought not to be allowed to 
exist if it can be removed. This Court cannot properly decide questions 
which are not legitimately involved in bona-fide lawsuits, but it may properly 
decide all questions which are so involved, even though it be not absolutely 
essential to the result that all should be decided. . . . . Impressed with this 
view of our duty under the circumstances, we advanced the present case upon 
the calendar, and invited argument upon the main question as to the con- 
stitutionality of the statute, not only from the Attorney-General on behalf 
of the state, but from any attorney interested in the question... . . In 
either event there is no cause of action in equity, and no ground for an injunc- 
tion; the complaint should have been dismissed on the pleadings. 


It is apparent that the decision on the constitutional questions 
is really entirely obiter dictum. No one could really be injuriously 
affected by this law until an employee had been injured and had 
brought suit under it. Still the famous cases, Marbury v. Madison* 
and Dred Scott v. Sanford? are venerable transgressors in this 
respect. But, if the practice countenanced by the court in this 
case is to prevail—the practice of permitting a resort to equity, 
where none of the well-settled grounds of equitable intervention 
exist, for the sole purpose of settling the uncertainty of the con- 
stitutionality of a law—what objection can the courts then still 
have to the giving of advisory opinions to the legislature as to the 
constitutionality of proposed legislation, a plan perennially advo- 
cated by lay publicists? This would be still more expeditious, 
and such opinions could well be considered precedents as binding 
as an obiter decision. But our courts have refused to give such 

* 1 Cranch, 137. 

2 19 How., 393. 
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opinions’ and have held that the uncertainty spoken of by the 
court above is an inherent and inevitable feature of our system 
of judicial determination of constitutionality of laws. Are we in 
a transition stage in the attitude on this question ? 

The Wisconsin Compensation Act,? unlike the New York act 
held unconstitutional in Ives v. S.B. Ry. Co., 201 N.Y., 271, is 
not compulsory, but may be availed of at the election of employer 
and employee. As an inducement to employers to come under 
the act it is provided that in all actions for death or personal 
injury the defenses of assumption of risk and injury by a fellow- 
servant shall not avail. Thus if an employer elects not to come 
under the act he is liable under the common-law rules of negli- 
gence, but loses the important defense of assumption of risk and 
the fellow-servant defense; if the employer elects to come under 
the act but the employee does not, then the employee may retain 
his common-law action for injury but the employer also retains 
his common-law defenses, including the two above; if both employer 
and employee elect to come under the act the common-law action 
is superseded and compensation is given for all accidents short 
of such as are caused by wilful misconduct of the employee. A 
cheice is, therefore, given to both employer and employee; but 
if the former fails to come under the act he loses two of his most 
important defenses; if the latter prefers to seek the possible high 
verdict sometimes given by juries in personal injury cases rather 
than to accept the relatively low but sure compensation under 
the act, then he is subject to be met by all defenses as heretofore. 

The Wisconsin act is a great improvement over the New York 
act in that it applies to all employments while the New York act 
applied only to eight specified extra-hazardous employments. True, 
the Wisconsin act is elective while the New York act was com- 
pulsory, but the inducements under the Wisconsin act are so great 
that almost all large employers will wish to come under the act; 
and many of the largest employers have already filed their election. 

In the New York case the principal objection urged against 
the constitutionality of the law seems to have been that to make 

* 10 Minn., 78; 126 Mass., 557. 

2 Chap. 50, Laws of Wis., 1911. 
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an employer liable without his fault was a taking of property 
without due process of law.t In the Wisconsin case the chief 
objection was that to take away the fellow-servant and assumption- 
of-risk defenses in all employments, whether extra hazardous or 
not, is not due process of law. The first of these objections is the 
broader and includes the latter, but the Wisconsin court seems to 
treat the two in general terms as impliedly involved in each other. 
The question of the constitutionality of taking away the assump- 
tion of risk and fellow-servant defenses in extra-hazardous occu- 
pations is well settled in Wisconsin,? and even the New York 
court admits that this may constitutionally be done. The ques- 
tion remains, is it due process of law to make one liable without 
fault and to take away the said defenses in all occupations? 

The constitution of Wisconsin does not contain a clause like 
the Fourteenth Amendment prohibiting the deprivation of life, 
liberty, or property without due process of law; but the court 
has sometimes had recourse to implied prohibitions in dealing 
with laws enacted under the police power’—a practice not war- 
ranted by reason or authority. In the present case, however, 


the court does not have recourse to implied prohibitions nor does 
it expressly advert to the Fourteenth Amendment. 

It is the general clauses of our constitutions, principally the 
due-process clause and the clause prohibiting the deprivation of 
the equal protection of the laws, which form the limitations of the 
police power; and it is to these clauses that the discussion of the 
court applies. It says: 


By what standards is this general language or general policy to be inter- 
preted and applied to present-day people and conditions? .... 

When an eighteenth-century constitution forms the charter of liberty of 
a twentieth-century government must its general provisions be construed 
and interpreted by an eighteenth-century mind surrounded by eighteenth- 
century conditions and ideals? Clearly not. This were to command the 


See the article on this case by James Parker Hall in Journal of Political Econ- 
omy, XTX (October 1911), 694 ff. 


2138 Wis., 215; 142 Wis., 154; 62 Wis., 411; 71 Wis., 472. 

3 134 Wis., 89, but see p. 115. 

4 Willoughby, of. cit., secs., 24 ff.; Black, Constitutional Law, secs. 42 and 43, 
and cases cited. ‘ 
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race to halt in its progress, to stretch the state upon a veritable bed of Pro- 
crustes 

Where there is no express command or prohibition, but only general 
language or policy to be considered, the conditions prevailing at the time of 
its adoption must have their due weight, but the changed social, economic, 
and governmental conditions and ideals of the time, as well as the problems 
which the changes have produced, must also logically enter into the considera- 
tion, and become influential factors in the settlement of problems of con- 
structions and interpretation 

The people, acting directly by means of a referendum, or through their 
representatives in constitutional conventions or legislative bodies are the mak- 
ers of public policy, and it is only when the people have failed to speak in 
these methods that the courts can be said to have power to make public 
policy by decision. 

This is remarkable language for a supreme court, even today. 
The battle as to the restraining power of the general clauses in our 
constitutions, and especially the due-process clause, has never 
been hotter than in this day of social reform and welfare work. 

Our constitutions were created in the days when the natural 
rights theory of political philosophy and the Jaissez-faire theory 
of political economy were the prevailing doctrines. The function 
of the state was aptly described as that of a great policeman who 
was to stand by and see that the fight for existence took its course 
according to the inexorable natural laws, but who was under no 
circumstances to take a hand in the battle. It is this theory of 
non-interference that the founders meant to embody in the con- 
stitutions. This was their norm of social justice, their due process 
of law. In the words of Chief Justice Winslow: 

A constitution is a very human document, and must embody with greater 
or less fidelity the spirit of the time of its adoption. It will be framed to 
meet the problems and difficulties which face the men who make it and it 
will generally crystallize with more or less fidelity the pelitical, social and 
economic propositions which are considered irrefutable, if not actually inspired 
by the philosophers and legislators of the time; but the difficulty is that, 
while the constitution is fixed or very hard to change, the conditions and 
problems surrounding the people, as well as their ideals, are constantly changing. 
The political or philosophical aphorism of one generation is doubted 
by the next, and entirely discarded by the third; the race moves forward 
constantly and no Canute can stay its progress. 


If the cardinal rule of construction, which is to seek the intent 
of the authors of an instrument, were followed by our courts in 
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interpreting constitutions little of our reform legislation could 
stand, because if it were held that the constitutions simply petrify 
the natural rights doctrine no state interference would then be 
possible. The issue would simply be between the natural rights 
theory of political philosophy and our later and more advanced 
views,’ and the latter must give way because the former are em- 
bodied in a constitutional restriction. But our courts, having 
assumed the duty of determining the constitutionality of laws, 
early realized that to hold that due process of law was an immutable 
thing would close the door to progress and reform. So it is held 
that due process is a growing idea, evolving with social, political, 
economic, and cultural change.” 

The natural-rights philosophy of law has long since been dis- 
carded by social and political science and the courts have slowly, 
consciously or unconsciously, abandoned it. Some courts still 
speak of natural liberty and natural rights and declare laws uncon- 
stitutional for violating these non-existent entities, apparently una- 
ware of the inconsistency of permitting the many other increasing 
state functions which all courts, even the most orthodox, have 
permitted.3 

Due process being a changing thing, what is its content at any 
given time? Under the police power the state may make such 
laws as are necessary for the general welfare of the people. What 
is necessary at a given time is a question of fact to be determined 
by science and statistics very often. Therefore, what is due pro- 
cess in legislation enacted under the police power is today very 
often a question of fact dependent on a study of social conditions 
and industrial and economic life. This is evidenced by the fact 
that in some of the latest cases concerning police laws briefs made 
up of statistics and quotations and monographs from writers on 
scientific subjects have been filed. It is evident that our courts 
must become students of social economics and the allied sciences 
to decide whether the increasing number of laws enacted under 
the police power to control our increasingly complicated economic 


* Freund, Police Power, sec. 21. 
? Hall, op. cit., p. 697; 211 U.S., 78; 198 U.S., 45. 
3 Freund, op. cit., sec. 433. 
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life are constitutional. This is a heavy demand to make upon 
our judges in view of the stupendous and accelerating growth 
of the volume of our case and statute law. It is due to this latter 
fact as well as to some deplorable shortcomings of legal education 
in the United States that some of our distinguished judges have 
shown themselves to be only lawyers. Due process of law as to 
economic reforms enacted under the police power of the state, 
such as the law under consideration, is the public policy of the 
time. But if, as the Wisconsin court says, legislatures are the 
makers of public policy then there would seem to be little left of 
the judicial function of deciding constitutionality in cases of this 
class. 

Probably some of our more conservative courts will not sub- 
scribe to the broad statements of the Wisconsin court; but may 
we not expect our courts to take a more and more liberal attitude 
toward measures of this kind whose validity depends solely on 
questions of fact, and which are coming to be passed only after 
comprehensive investigation of the facts and the practices in other 
countries by commissions of experts much better able to judge of 
them than lawyers? It is refreshing to see with what care the 
Wisconsin act is drawn and what study must have preceded its 
framing and to compare it with some of the slovenly, haphazard 
legislation to which we have been accustomed. Why should not 
our courts be very loath to hold invalid laws based upon such 
thorough legislative examinations of conditions and problems by 
commissions of experts ?" 

There are minor constitutional questions in the Wisconsin act 
some of which were decided and some of which remain undecided 
and of doubtful validity. Such a one is the provision that persons 
refusing to obey the subpoena of the commission created by the 
act or one of its examiners shall be punished for contempt by the 
circuit court.2. But none of these provisions affect the validity of 
the act as a whole. The objection that the act deprives suitors 
of a trial by jury as guaranteed by the constitutions, which is 


* See articles of Samuel A. Harper in Ill. Law Review, VI. 170, 255, on the work 
of the Illinois Commission. 


2131 Ind., 47; 16 L.R.A., 108; 168 N.Y., 89; 154 U.S., 447; 56 L.R.A., 855. 
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considered one of the serious obstacles in the way of such legisla- 
tion,' does not seem to have been raised in the Wisconsin case. 
Perhaps, a sufficient answer to it would have been that inasmuch 
as jury trial may be waived in Wisconsin,? the election to come 
under the act is a waiver of this right. 

The objection that the act gives an administrative board judi- 
cial powers and permits it to determine conclusively questions of 
law and fact is answered by the court by calling attention to the 
fact that such commissions have been sustained in this and other 
states and that the act gives an appeal to the circuit court and from 
thence to the supreme court on the grounds: (1) that the board 
acted without or in excess of its jurisdiction; (2) that the award 
was procured by fraud; (3) that the findings of facts by the board 
do not support the award. There was no attempt here to give 
the board the power of conclusive determination of the jurisdic- 
tional facts—another evidence of the care with which the act was 
drawn. 

On the whole the decision is all that the advocates of workmen’s 
compensation could wish for; the plan as worked out is sustained 
in toto, and the United States sees its first’ constitutional workmen’s 
compensation law of general application in operation—a law which, 
though elective, offers such important inducements to both em- 
ployer and employee that it is likely to find very general applica- 
tion and, in time, to be the sole recourse of our great army of 


industrial workers. 
A. W. RICHTER 


CoLLEGE OF LAw, MARQUETTE UNIVERSITY 
MILWAUKEE, WIs. 


1S. A. Harper, op. cit., 170 ff.; Hall, op. cit., 695. 
2 Constitution of Wisconsin, Art. 1, sec. 5. 


3 The Washington act, sustained in State ex rel. v. Clausen, 117 Pacific, 1101, is a 
compulsory workmen’s insurance law. 
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WASHINGTON NOTES 


REPORT OF THE TARIFF BOARD ON WOOL 
CONGRESSIONAL ACTION ON THE TARIFF 

REPORT OF THE NATIONAL MONETARY COMMISSION 
IMPROVING THE NATIONAL BANK ACT 

ARBITRATION TREATIES TO BE PASSED 

ANOTHER RECIPROCITY EXPERIMENT 


Another step toward tariff revision has been taken by the presenta- 
tion to Congress of the report of the Tariff Board on wool and woolens 
(62d Cong., 2d sess. [H.R. Doc. 342, 4 vols.]). This is the report which 
the Tariff Board has had in hand for a good many months past, and in 
expectation of which President Taft vetoed the wool-revision bill sent to 
him last summer by Congress during the special session. The board’s re- 
port was transmitted to Congress by the President on December 21, 1911, 
accompanied by a special message in which he urges the adoption of 
some revision of the wool and woolen schedule, although he does not 
point out specifically just what he would like to have done. The report 
consists of five parts, the first being a “glossary,” in which the tariff 
schedules on wool and woolens are reviewed, the technical terms used 
are explained, and the appropriate figures of production, exportation, 
etc., are summarized under given heads. The second part of the report 
deals with raw wools and their cost of production at home and abroad. 
The third part has reference to manufacturing, and includes tops, yarn, 
and woolen and worsted cloth. The fourth part deals with ready- 
made clothing. The fifth and last part is a report on wages and efficiency 
in American woolen and worsted mills. This report summarizes 2 great 
deal of information which was previously available in more or less 
accessible form, usually less, and may therefore be of service in connection 
with the study of the tariff on wool and woolens. It, however, dupli- 
cates, in part, some investigations which have recently been carried on 
at great length and expense. Probably the most glaring example of 
this duplication is furnished in the fifth part of the report, relating to 
wages and efficiency in the woolen manufacturing business. A like 
report, covering, although in a different way, a good deal of this same 
material, was prepared some time ago by the Immigration Commission, 
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and is now on the point of being issued. Very similar criticism may be 
offered with respect to the section dealing with ready-made clothing, 
which was also covered by the Immigration Commission. If from the 
Tariff Board report there be eliminated the portions which are not new 
or which duplicate other recent investigations, either just issued or on 
the point of being issued, the mass of data is very greatly curtailed. 
Practically the only new features in it are the cost figures for the pro- 
duction of raw wool and of woolen manufactures. To those who believe 
that such cost figures are of value these portions of the report will have 
some interest. Even this evidence, however, is vitiated by the fact 
that there are no comparative cost figures for foreign countries com- 
piled upon anything like a corresponding basis. Neither in raw wool nor 
in woolen goods were such comparative studies made; so that it is 
exceedingly doubtful whether the cost figures will have much value 
even from the standpoint of those who believe in the use of money cost 
of production as a basis for the adjustment of tariff rates. This lack 
of a comparative basis also appears very prominently in the section on 
ready-made clothing and in that on wages and efficiency, both of which 
are treated almost exclusively from the point of view of the United States. 
In order to overcome the lack of comparative cost data for foreign 
countries, the board has in certain portions of its study, notably those 


relating to woolen cloths, turned away from its general figures and 
substituted cost analyses made with respect to specified samples of 
cloth, by cost-accounting experts, in domestic and foreign mills. As no 
light is thrown upon the number, location, or character of these mills, 
it does not seem certain that the data obtained from them will be of 
direct utility. The report is decidedly disappointing on account of the 
incomplete character of its data. 


The fact that the report has been sent to Congress has, however, 
given a new turn to the tariff discussion in general, and is likely to prove 
a fact of importance throughout the remainder of the current session. 
It had been the intention of Democrats to deal with the textile schedules 
again at the opening of the session, but the receipt of the board’s volumi- 
nous findings has led them to defer action on textiles until they can 
examine the report in detail. Hearings will probably be given to 
manufacturers in order that they may be questioned as to the bearing 
of the board’s conclusions upon the duties. This means a necessarily 
long delay, particularly as the Tariff Board has not even yet turned in its 
report on cotton textiles. Therefore, in order to make some immediate 
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progress with the tariff, the Ways and Means Committee has definitely 
decided to take up the steel schedule before it deals with those relating 
to woolens and cottons. Probably not only steel but chemicals will be 
disposed of by the committee before it devotes much further attention 
to the textiles. The report of the board has consequently delayed action 
on textiles not only during the special session but probably also during 
a large part of the current regular session. It is doubtful whether any 
satisfactory equivalent for this postponement will be found in the 
changed results produced by the report itself. ‘‘Old-line” Republicans 
have, however, received the report with very great satisfaction, and the 
Republican minority of the Ways and Means Committee has addressed 
itself to the task of preparing a bill designed to put into effect the sug- 
gestions of the board. The difficulty in the way of this program is that 
the board has made no distinct suggestions as to the rates of duty. The 
report on wool and woolens contains not even a single suggested rate, 
almost the only tariff reference contained in it being the recommendation 
that duties on raw wool should be based upon the scoured or washed 
fine-wool pound instead of upon the pound of grease wool as at present. 
It remains, therefore, for the Ways and Means members to work out their 
own ideas as to the best manner of giving effect to the findings of the 
board. Wool-growers in the western states have meantime accepted 
the report with considerable favor. Senator Warren, of Wyoming, 
himself a large wool-grower, who was consulted by the board in the 
preparation of the cost schedule upon which its inquiry was based, has 
expressed himself as thinking that the meaning of the board’s report on 
raw wool would be that probably not to exceed 10 per cent of present 
duties could be cut off, if so much as that, provided that it was intended 
to continue the policy of protecting the wool-grower against foreign 
competition. The chief outcome of the board’s report is thus partially to 
heal the breach between the Administration and the “old-line” Repub- 
licans by affording them a common basis of action, founded upon the 
idea of reductions in existing rates of duty which shall be practically 
little more than nominal in amount. 


On the date set by the legislation of last summer, January 8, 1912, 
the National Monetary Commission filed with both houses of Congress 
a report covering their work of the past three years, accompanying this 
with a suggested form of bill designed to bring about better conditions 
of banking in the United States. The report and accompanying bill 
have been published as S. Doc. 243, 62d Cong., 2d sess., while the bill 
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itself has been introduced in the Senate by Theodore E. Burton, of Ohio, 
as S. 4431. As yet the measure has not been formally introduced in 
the House, but it is expected that it will be presented there very shortly 
by Mr. A. P. Pujo, of Louisiana, the present chairman of the House 
Banking and Currency Committee. The general plan of banking 
recommended by the commission in its report is the same that has been 
frequently discussed, and substantially follows the latest draft of a 
suggested plan of legislation put forward in October last by Senator 
Nelson W. Aldrich, the chairman of the commission. It has been largely 
improved by the addition of numerous safeguards and by the working- 
out of details as was necessary in preparing the bill. This detailed work 
of applying the somewhat general and vague ideas which had previously 
been determined upon was intrusted to a committee of treasury officials, 
including the Comptroller of the Currency and several others, the 
results of whose work went to a subcommittee of the Monetary Com- 
mission. Of the latter, Senator Aldrich was chairman, as he was of the 
commission itself. While many important changes of detail have been 
made in the bill, the most interesting features are perhaps the new 
method of electing directors, the provision which is intended to prevent 
banks from controlling the stock of other banks, and the clauses author- 
izing the establishment of banks with a home office in the United States 
to do business in foreign countries, their stock to be owned by other 
banks in the United States. The new plan for selecting the directorate 
is intended to attain two objects: the one, that of giving more authority 
to the small banks; the other, that of insuring the geographical dis- 
tribution of the directors in a way that would prevent any “section” 
of the country from securing contro! of the board. The provision 
which is intended to prevent a bank from securing control of other banks 
is found in section seven, in which it is provided that “in case 40 per- 
centum of the capital stock of any subscribing bank is owned directly 
or indirectly by any other subscribing bank, or in case 40 percentum of 
the capital stock in each of two or more subscribing banks, being mem- 
bers of the same local association, is owned directly or indirectly by the 
same person, persons, co-partnership, voluntary association, trustee, 
or corporation, then and in either of such cases neither of such banks 
shall be entitled to vote separately, as a unit, or upon its stock, except 
that such banks acting together, as one unit, shall be entitled to one 
vote, for the election of the Board of Directors of such local association.” 
The new bill retains the provision that notes issued by the National 
Reserve Association may be counted by national banks in their reserve, 
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and it also retains the plan whereby 2 per cent bonds now held by the 
banks are to be taken over by the National Reserve Association and 
refunded into 3 per cent bonds subject to the payment of a franchise 
tax of 1} per cent upon the total amount of bonds thus taken over. 
The outstanding demand liabilities of the National Reserve Association, 
both notes and deposits, are to be protected by a gold reserve of 50 per 
cent. Other main requirements of the bill remain very much the 
same as in former drafts, subject to the improvements in detail to which 
reference has already been made. 


The National Monetary Commission now has a brief additional 
period of recognized existence during which it is intended to prepare, 
probably, a supplementary report. The commission bill as already 
described makes no provision for the great variety of administrative 
changes in the national banking act which have long been called for. 
A complete draft of these changes has been prepared by the Comptroller 
of the Currency and placed in the hands of the National Monetary 
Commission, which, it is understood, has given a general approval to 
them, although it has not been able to take them up in full, and did not 
think it wise to incorporate them into its first bill. The supple- 
mentary report will deal partly with these and partly with other matters 
which have not been fully covered, it is felt, in the general report and bill. 
In view of the difficulty of securing prompt action from Congress upon 
the main banking question, it is desired by some to have the national 
bank act improved by the adoption of a bill embodying these administra- 
tive changes. It is probable that even this relatively minor change 
would involve a very lengthy struggle and debate on the floor. There 
would be some advantage in getting this disposed of before the main 
problem of banking was taken up. As against this advantage is cited 
the offsetting disadvantage that such a contest would result in distract- 
ing attention from the main problem, and would thereby tend to defer 
action still further. Conditions in the national banking system are, 
however, extremely unsatisfactory from the administrative standpoint, 
and this makes the problem of adjustment a decidedly pressing and 
immediate one. The remaining existence of the National Monetary 
Commission will therefore be fully occupied in digesting the Comptroller 
of the Currency’s recommendations and in mapping out a plan for 
Congress embodying them or some of them. 


What appears to be a practicable settlement of the arbitration 
treaties with England and France sent to Congress by President Taft 
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at the special session has now been arrived at, as a result of the decided 
growth of public opinion in favor of the treaties and the consequent 
breaking-down of opposition in the Senate with reference to them. 
The treaties were sent to Congress by President Taft last August (S. 
Doc. 98, 62d Cong., rst sess.) and were adversely reported by Senator 
Lodge, acting for a majority of the committee (Executive Report No. 1, 
62d Cong., 1st sess.). Later a favorable minority report was turned in 
by Senators Root, Cullom, and Burton (Executive Report No. 1, Part 2, 
62d Cong., rst sess.). Still later, a second favorable minority report 
was filed by Senator Rayner, January 4, 1912 (S. Doc. 98, Part 2, 62d 
Cong., 2d sess.). The final development in the discussion came on 
January 10, when Senator Lodge, feeling that the argument in behalf 
of the treaties was growing too strong to be resisted by himself and his 
colleagues, presented in executive session a resolution for ratification 
in the following language: 

The Senate advises and consents to the ratification of the treaty with the 
understanding, to be made a part of such ratification, that in any Joint High 
Commission of Inquiry to which shall be referred the question as to whether 
or not a difference is subject to arbitration under Article I of the treaty as 
provided by Article III thereof, the American members of such commission 
shall be appointed by the President subject to the approval of the Senate and 
with the further understanding that the reservation in Article I of the treaty 
that the special agreement in each case shall be made by the President by and 
with the advice and consent of the Senate means the concurrence of the Senate 
in the full exercise of its constitutional powers in respect to every special agree- 
ment whether submitted to the Senate as the result of the report of a Joint 
High Commission of Inquiry under Article III or otherwise. 


This “Lodge compromise” practically gives up most of the points 
which were cited against the treaties at the start. The opposition was 
chiefly based upon the alleged infringement of the treaties upon the 
power of the Senate involved in taking away trom the latter body the 
treaty-making power, as it was contended they would, and upon the 
belief that the signing of these treaties would commit us to the arbitra- 
tion of many issues which we are presumably not willing to have arbi- 
trated or called into question at all, such, for example, as the Monroe 
Doctrine and its interpretation, or the payment of the debts which have 
been repudiated in years past by southern states. The question has 
been largely discussed, also, how far international economic and financial 
controversies would be influenced through the adoption of these agree- 
ments. The development of opinion during the past few weeks has 
pointed strongly to the belief that the language of the treaties was more 
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trustworthy than had been supposed, and that the interpretation of the 
words “‘justiciable,’”’ and “‘law and equity,” used in describing the classes 
of questions subject to arbitration, would not be so dangerous as critics 
had anticipated. Mr. Lodge’s proposed compromise merely requires 
the ratification by the Senate of the appointments of arbitration com- 
missioners named by the President—a thing to which no one has objected 
—and the reservation of the power of assenting to or rejecting every 
decision as to whether a question shall be subject to arbitration or not. 
This latter is much the more important point, but is not considered as 
constituting a serious infringement upon the meaning of the treaties. 


Another step forward in the further working-out of the curious 
history of the reciprocity action of the past year has been taken by 
President Taft in referring to the United States Court of Customs Appeals 
the problem how much validity still remains in the reciprocity law passed 
by Congress. It will be recalled that in the reciprocity act the free 
admission of pulp and paper from Canada was segregated from the 
other tariff concessions and was placed in a separate section (section 2). 
After Canada had rejected the proposed reciprocity agreement, the 
Treasury Department ruled that section 2 was nevertheless in effect, 
since it stipulated no countervailing concessions. It, therefore, admitted 
pulp and paper free from Canada, provided that they came from lands 
on the output of which no export tax was levied. This led several 
foreign nations—Germany, Austria, Sweden, Norway, Denmark, and 
Belgium—to demand a similar privilege by virtue of their most-favored- 
nation relations with this country. Had these concessions been granted, 
practical free trade in pulp and paper would have been established. 
President Taft referred the question of granting the concessions to Secre- 
tary Knox and Secretary McVeagh, who advised him that they must be 
conceded. His reluctance to grant such free trade in pulp and paper 
has now led him to refer the matter to the Customs Court and he has 
announced his decision to Congress in H.R. Doc. 416, 62d Cong., 2d 
sess., which contains a complete summary of the situation. The action 
in referring the subject to the court will raise certain very nice points 
affecting our future action under the most-favored-nation clause and is 
therefore of large general interest from a tariff and commercial point 
of view. 





BOOK REVIEWS AND NOTICES 


The Tariff in Our Times. By IpA M. TarBett. New York: 
Macmillan, 1911. 8vo, pp. ix+375. $1.50. 

This volume, made up mainly of a series of articles published during 
the last few years in a popular magazine, is a study of certain phases, or 
it might almost be said one phase, of our tariff history beginning with 
the passage of the Morrill Act. If any evidence were needed that 
special interests have been a dominant factor in shaping our tariff 
legislation, it is supplied here in abundant measure. The story discloses 
above all else the “self-interest,”’ the “greed,” and the trickery which is 
found in the making of the whole series of laws studied. There is no 
intimation that there has been or could be any great national policy 
back of these laws, or that any but the direct beneficiaries and their 
tools could have really desired them; it has all along been a matter of the 
protected interests making bargains among themselves and with party 
leaders for a proper return for campaign subscriptions; and it is only 
occasionally that we get a glimpse of the industries of the country, of 
their changing conditions, and of the effect of legislation upon them. 
The greatest merit of the book lies, not in the study made of industrial 
conditions, but in the more difficult task, for the conscientious investiga- 
tor, of analyzing human motives. The book is strong on the human side. 
There is a wealth of the personal element drawn partly from the pub- 
lished utterances of the characters and partly from those unpublished 
sources the author has on previous occasions shown such skill in tapping. 
Unfortunately the theme brings out chiefly the darker motives in tariff- 
making. But it is not when dealing with the ominous and the sinister, 
though here she works with no ’prentice hand, but rather when relat- 
ing the efforts of the tariff reformers, leading an almost forlorn hope, 
that the author is at her best. One wishes she had found more heroes 
like Mr. Cleveland, Mr. Wilson, and above all Mr. Mills, to relieve the 
distinctly depressing effect of the story. 

The reader, even though in sympathy with the main object of the 
book, cannot but feel that zeal or indignation has often led to exaggera- 
tion and something akin to unfairness. It is doubtful whether the 
“appalling” increase in prices after the passage of the act of 1862 was 
in any large measure the effect of that act (p. 22). The method of dealing 
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(p. 351) with Mr. Lodge’s report on the cost of living in 1910 seems some- 
thing less than frank. The effort to make Rhode Island, selected for 
obvious reasons, appear as a horrible example of the shortcomings of the 
protective system is not altogether happy. “Rhode Island is one of 
the most perfect object-lessons of the effects of high tariffs in this or 
any other land” (p. 336). A hundred years of protection has concen- 
trated “effort in one line, putting an end to agriculture and commerce,” 
and tumed the state from an “all-round” industrial development to a 
great manufacturing district. Shipbuilding has ceased and her men 
go forth to trade no more. Undoubtedly protection has much to answer 
for in the matter of shipping engaged in foreign trade, but American 
shipbuilding as an industry has by no means ceased, though it may for 
local reasons have done so in Rhode Island. “The flourishing farms” 
of a century ago have been deserted for the factory; but this is due no 
doubt in part to the lack of protection rather than because of it—to lack 
of protection against the more fertile lands of the West. The decay of 
farming and the loss of her “40,000 sheep” (she had go,000 as late as 
1840) was inevitable; and it is not usual under such circumstances to 
regard the growth of manufactures as a misfortune, even though 
the state’s industrial development has been one-sided. Better that than 
no development, most observers would say; though Miss Tarbell 
questions it (p. 339), because of what it fails to do for the American 
workingman. As far as protection has caused the multiplication and 
enlargement of factories, it is responsible for the evils complained of in 
factory employment; but free-traders are not wont to admit, and indeed 
but few protectionists assert, that the Great Industry would not have 
developed very much by the course it has taken, although at a different 
rate, tariff or no tariff. The evils of the employment of women and 
children, bad sanitary conditions in factory and tenements, industrial 
accidents, “bottle babies,’ and the like exist in Rhode Island as else- 
where, not as a result of protection, but as incidents of the Great Industry. 
They continue not more because of the “greed,” “moral obtuseness,” 
and “consciencelessness” of protectionists than because of the moral 
obtuseness of the public generally, which, till very recently, has developed 
little or no conscience in such matters. Obviously if the tariff were 
swept away, these evils would still remain to be dealt with by social 
legislation. 

Mr. Joseph Cannon is apt to say when defending protection that 
this “is not a poor man’s country” and the statement often wins ap- 
plause; but the figures showing family earnings disturb that comfortable 





BOOK REVIEWS AND NOTICES 197 


conclusion. Those who treat lightly the question of maintaining by 
protection industries which do not pay would do well to study the 
examples given in the chapter entitled “‘Where Every Penny Counts,” 
of the way the burden of a few dollars more for food and clothing 
falls on that dishearteningly large class who can barely make income and 
outgo meet. The most interesting part of the chapter, however, deals 
with the relation of protection to combination. The migration of 
certain industries, such as the cotton-thread industry to the United 
States to avoid high duties, the migration of American capital to other 
countries for a like reason, and the centralization of control in the shoe 
industry have nowhere been set forth more interestingly than here. 

It is not, however, with the general industrial results of the tariff 
that Miss Tarbell is chiefly concerned, but rather with the moral and 
intellectual results. “Simmered down to its final essence the tariff 
question as it stands in this country today is a question of national 
morals, a question of the kind of men it is making” (p. 357). ‘“The history 
of protection in this country is one long story of injured manhood. Tap 
it at any point, and you will find it encouraging the base human traits— 
greed, self-deception, indifference to the claims of others.” That charge 
may be well sustained by the facts; but it might fairly be made against 
the whole industrial system, resting on competition, which tariff-reform 
is expected to rehabilitate. One who is in sympathy with Miss Tarbell’s 
cause cannot but regret that she has imputed to the protective system 
evils with which it is only remotely connected, if at all. He may believe 
that it has sins enough clearly its own to answer for to condemn it, 
without believing that it necessarily involves moral turpitude or intel- 
lectual weakness on the part of its adherents in Congress and out of 


Congress. 
G. O. VirTUE 


THE UNIVERSITY OF NEBRASKA 


Unemployment Insurance. By I. G. Gipson. London: P. S. 
King & Co., 1911. 8vo, pp. xvili+354. 6s. 

This volume is “a record of researches in the Department of Sociology 
in the University of London.” It was presented to the public soon after 
the English government announced its intention to introduce a bill, 
which has since become a law, to provide for sickness and unemployment 
insurance. The author has done his work well; he has written a calm, 
careful, and comprehensive discussion of the important problems 
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involved in the various schemes of unemployment insurance. Such 
insurance is not a cure for this fundamental economic evil—unemploy- 
ment; it is merely a means of alleviating the distress resulting from 
unemployment. 

Schemes of assisted unemployment insurance are divided into three 
main groups: (a) compulsory, (0) provided voluntary, and (c) autono- 
mous voluntary insurance. Compulsory unemployment insurance has 
been tried in only one place, the town of St. Gall, Switzerland. The 
insured workers were obliged to contribute to the insurance fund; and 
the town granted a subsidy. Employers were not obliged to contribute. 
The law was not well drawn and was badly executed. After two years 
the system was abandoned. But this short and disastrous experiment 
is not considered to constitute a fair test of the merits or demerits of a 
compulsory system of unemployment insurance. 

Since 1896 Cologne has provided for voluntary insurance against 
unemployment. The funds are derived from premiums paid by the 
insured workers, from donations, subscriptions, and gifts of private 
individuals, and from subsidies granted by the municipality. Any 
able-bodied workman over eighteen’ years of age who has resided in 
Cologne for at least one year and who follows a definite occupation may 
insure. Benefits are paid only for involuntary unemployment due to 
lack of work during the winter months. No benefits are paid for unem- 
ployment due to strikes or to sickness. And no benefit will be paid for 
a period of more than forty-eight days in a given financial year. Unem- 
ployed members must report twice daily at the labor exchange; and they 
are required, under penalty of forfeiture of benefits, to accept suitable 
work if it is offered. The control of the funds is placed in the hands of 
three committees composed of representatives of the municipality, the 
insured workers, and of the patrons and subscribers to the fund. The 
total membership has never reached the 2,000 mark, although there are 
about 120,000 workers in the city. In practice, the building trades 
supply at least three-fourths of the total number of the insured. The 
insured workers contribute on the average slightly less than one-half 
of the amount of the benefits. Other towns—Berne, Basle, Bologna, 
Venice, Geneva, Leipsic, and Haslemere—have also utilized this form of 
unemployment insurance. Obviously, this scheme will not prove very 
attractive to the man who is not likely to need assistance frequently. 
It contains a considerable element of philanthropy or relief; and it must 
be operated in close connection with an efficient employment agency. 
As such a small number of workers are attracted by the provided volun- 
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tary scheme, it has proven to be of little value in reducing the evils of 
unemployment. 

The autonomous voluntary system of insurance utilizes existing 
organizations, usually trade unions, which provide insurance for their 
members. A subsidy is granted by the public authorities to the unions 
which insure their members against unemployment. ‘The underlying 
principle of the system is that of helping self-help.” The danger of 
attracting only “bad risks” is in a large measure removed; and the 
advantage of mutual control of workmen organized into societies is 
obtained. Fraud is thus reduced to a minimum. On the other hand, 
insurance is practically restricted to organized workers. “There are 
many schemes of subsidized autonomous insurance in operation in 
continental countries.” Probably the best and the most successful 
system is found in Ghent, an industrial city of about 200,000 inhabitants. 
In this city the sums voted by public authority are placed in the hands 
of a committee chosen by the common council. ‘This committee decides 
upon the rate to be paid as a subsidy, investigates, if necessary, claims 
made for subsidies, and settles disputes. The rate of subsidy must 
not exceed the amount received by an individual as insurance from 
provision made by himself; and a subsidy is to be granted only upon 
the first franc granted per day as insurance. The provision against 
unemployment which may be subsidized may be made through an 
organization which provides insurance or through individual savings. 
In actual practice, nearly all subsidies are granted through organiza- 
tions. Subsidies are allowed only in case of involuntary unemployment. 
Briefly stated, the mode of operation is as follows: An unemployed 
member of a trade union is entitled, for example, to receive twenty cents 
per day from his union. If the rate of subsidy is 60 per cent, the amount 
of subsidy allowed will be twelve cents per day. The union will there- 
fore pay thirty-two cents per day to the unemployed member. In due 
time its accounts will be submitted to the committee, and the amount 
of the subsidy granted will be turned over to the union. In Ghent a 
large percentage of the wage-earners who might be expected to insure 
have insured and are eligible to receive a subsidy in case of involuntary 
unemployment. “Though much still remains to be done, Ghent has 
gone a long way toward solving the problem of unemployment, in so far 
as it can be solved through insurance.” This scheme, by utilizing the 
trade unions, is believed to have exerted a steadying influence upon the 
unions and to have impressed them with a sense of their responsibilities 
to the community. 
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The conclusions drawn by the author from this painstaking study of 
continental countries are stated as follows: (1) “The state and local 
authorities should encourage and financially assist insurance against 
unemployment; insurance could thus be much extended.” (2) “Insur- 
ance is best effected through voluntary associations (in practice, generally 
trade unions) which are managed by the insured themselves; and insur- 
ance in this form should be fostered as much as possible.” (3) “Side 
by side with insurance effected through such associations, the state 
should provide means of insurance for those not otherwise insured.” 
(4) “Insured persons should be given preference at labor exchanges, if 
as well qualified as other applicants, in the giving of public, and, in 
so far as employers acquiesce, of private employment.” (5) “It is not 
expedient, on the whole, that insurance should be made compulsory.” 
(6) “Nor does it seem advisable, at least when the insurance is voluntary, 
that compulsory contributions should be required from employers.” 
Unemployment is considered to be an incident of the present economic 
system; and, consequently, it is urged that the community should bear 
the cost of providing for insurance against unemployment. 

FRANK T. CARLTON 

ALBION COLLEGE 


Social Reform and the Constitution. By FRANK J. GOoDNow. 
American Social Progress Series. New York: Macmillan, 
1911. 8vo, pp. xxi+365. $1.50 net. 

The newest volume of Macmillan’s American Progress Series consists 
in substance of the lectures delivered by Professor Goodnow before the 
New York School of Philanthropy as the Kennedy Lectures for 1911, to 
which has been added some new material. It is the result of the author’s 
comprehensive observation and keen analysis of all phases of the 
question: How far does the United States Constitution march with 
new thought and new conclusions in economics and politics? It is 
noted that our political problems are due to the efforts of a constantly 
changing economic system to work in an extremely inflexible political 
system, the economic system tending always toward concentration and 
unity, the political system still decentralized and in spirit individualistic. 
The eighteenth-century conceptions of governmental powers, of indi- 
vidual freedom, and of property rights long since abandoned by other 
countries but still the basis of our governmental structure produce 
our chief difficulties. All experience with federal government post- 
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dating the forming of our Union, e.g., in Canada, Germany, and Australia 
has been opposed to fixing unalterably the jurisdiction of national and 
state governments, and in favor of according the federal government 
great powers. Realizing the practical impossibility of amending our 
Constitution in this direction, Professor Goodnow has left no stone 
unturned in the endeavor to discover what are the extreme limits of 
social reform permitted by the Constitution as it is. The outcome is 
a detailed, almost minute, examination of court decisions to show the 
development of our present attitude toward: (1) the powers which 
Congress may exercise in respect to uniform commercial regulations, 
federal incorporation, and private law; (2) the constitutionality of politi- 
cal reforms involving the questions of separation of powers, republican 
form of government, and government ownership; and (3) the constitu- 
tionality of some reforms demanded in the name of social progress, i.e., 
(a) government regulation of monopolies, of relations of labor to employer, 
of public utility companies, and (6) government aid, e.g., old-age 
pensions, housing provisions, etc. 

In regard to uniform commercial regulation the author concludes 
that the Supreme Court will be obliged to apply to commerce by land 
the same rules that it has applied to commerce by water, thereby 
enlarging the field of congressional action probably even to the point 
of abandoning the distinction between interstate and intrastate com- 
merce on land just as that distinction has practically been abandoned 
in commerce on water. Such a stand by the Supreme Court would 
make possible a political centralization in conformity with existing 
economic conditions without recourse to a formal amendment to the 
Constitution. If there is added to this a recognition of the federal 
power to charter interstate commerce corporations and to license indi- 
viduals for the same purpose, to confer upon them “authority to manu- 
facture articles to be passed into such commerce and to except all their 
operations and private-legal relation from any state control whatever””— 
a power which the author, in a strong argument based on the opinion in 
McCulloch v. Maryland, concludes that Congress has—the total federal 
power over our industry and commerce seems pretty complete. 

As to the power of Congress over private law, the conclusion is that 
there is good reason for believing that Congress under the judiciary 
article of the Constitution has power to legislate on the substantive law 
to be applied by United States courts just as it has legislated on the 
subject of maritime law under the admiralty jurisdiction of the federal 
courts; and that this power, used by Congress in the fields of commercial 
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law, law of common carriers, law of master and servant, and perhaps 
in real property, domestic relations and inheritances, and applied by the 
federal courts in the cases over which they have jurisdiction, i.e., between 
citizens of different states and between citizens and aliens, would 
“exercise a tremendous influence on the unification of law.” 

In the field of government regulation and government aid Professor 
Goodnow finds the federal government endowed with much wider powers 
in the direction of economic and social reform that it is usually supposed 
to have; the only limitations are the reasonableness of proposed legisla- 
tion on the one hand, and on the other the certainty that the taxing 
power is not used for any other than a distinctly public purpose. 

The author’s concern seems to be that the American people should 
not be denied the advantage of orderly and progressive political and 
social change such as other peoples enjoy. In view of our practically 
unamendable Constitution he sees no way to secure this advantage to 
America except through the bold exercise by Congress of the power 
which it has and a much more liberal application by the courts of the 
principle of stare decisis in order to secure the flexibility in our law neces- 
sary to bring it in conformity with social and economic development. 
He concludes that the only means of inducing a more liberal attitude on 
the part of the courts toward what is in reality a political function, i.e., 


the interpretation of the Constitution, is “persistent criticism of those 
of their decisions which evince a tendency to regard the Constitution as 
a document to be given the same meanings at all times and under all 
conditions.” On this rests all hope that our law will “adapt itself with 


reasonable celerity to changing phenomena of life.” 
Victor J. WEsT 


NORTHWESTERN UNIVERSITY 





The Socialist Movement. By J. Ramsay Macponatp, M.P. New 
York and London: Henry Holt & Co., 1911. 8vo, pp. 256. Price, 
75 cents. 


Socialism has become more than a philosophy; it has entered the political 
arena as a practical policy and as such must stand or fall. It is this aspect of 
the Socialist movement as a practical policy of social reconstruction and better- 
ment by means of political power which Mr. Macdonald presents. Coming, as 
it does, from the pen of the chairman of the British Labor Party, the statement 
is not without authority. The book is a popular exposition of the theory, 
practice, and party organization of the Revisionists. The doctrines of the 
materialistic conception of history, economic determinism, the class war, and 
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the theory of value are either repudiated or modified. “Socialism is a tendency, 
not a revealed dogma, and therefore it is modified in its forms of expression 
from generation to generation” (p. 195). “The Socialist movement will 
return to idealism . . ” we are told by our optimistic author (p. 211). 
Marx is characterized as “‘a commentator on Socialism, not the inspired 
instrument through which the Socialist faith was revealed” (p. 212). 

Despite the somewhat partisan nature of the treatment, the man who 
wishes a general knowledge of the development and present status of the most 
vital form of Socialism will find in Mr. Macdonald’s book an able and readable 
presentation. The brief but selected bibliography will be found of value to the 
student. 


Dictionnaire de sociologie phalanstérienne. By E. SILBERLING. Paris: 
Marcel Riviére et Cie, 1911. 8vo, pp. xi+459. Fr. 15. 


Believing that the doctrines of Charles Fourier have been misinterpreted 
and misjudged, and recognizing that a proper understanding of the teaching 
of “the Master” demands “an application and penetration of which few 
readers are capable,”’ Mr. Silberling has attempted to bring those scattered and 
somewhat obscure tenets within easy reach of the student. His treatment 
consists in an alphabetical arrangement of all the terms used by Fourier, with 
the context in each case in Fourier’s own words and the exact reference to the 
book and the page on which it is found. This is supplemented in many cases 
by brief explanatory notes in italics, written by Mr. Silberling. 

The book represents several years of painstaking and scholarly work and 
students of Fourier will welcome this guide to his complete works. The 
introduction, penned by M. A. Alhiaza, is ridiculously extravagant. Its 
saving feature is its brevity. 


Post-Mortem Use of Wealth. By Danret S. Lemsen. New York: 
Putnam, 1911. 8vo, pp. xi+131. $1.50 net. 

This unique little book is intended to present “certain guiding principles 
for planning a wise disposition of large or small estates both during life and 
after death.” Part I, of eighty-five pages, deals with the legal considerations 
necessary in devising property and is written by the author; Part II, of 
forty pages, is made up of short contributions concerning the ethical debt of 
the testator to humanity, written by Felix Adler, Charles F. Aked, James J. 
Fox, David H. Greer, Newell Dwight Hillis, F. de Sola Mendes, Henry W. 
Warren, and David G. Wylie. 

The only real value of the book is in the impression which it leaves with the 
reader of the great possibilities for beneficial use of wealth before and after 
death, and in its lesson that care should be taken to avoid the unfortunate 
litigations and disruptions of friendships that are so often the results of legally 
inefficient wills. The contributions to the ethical consideration of the subject 
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are very commonplace, and barring the prestige which attaches itself to the 
names of the authors as they appear on the title-page are of little practical 
value to the book. 


Beginnings in Agriculture. By ALBERT RussEL MANN. New York: 
Macmillan, 1911. 8vo, pp. xii+341. $0.75 net. 

The book, as the introduction informs us, is intended to be used in the 
seventh and eighth grades of the elementary schools. It is divided into four 
parts: (1) the affairs of the farm—treating of general matters of interest in 
relation to the farm; (2) the soil; (3) farm plants; and (4) farm animals. 
Each of the sixty-four chapters composing these parts is followed by a set of 
practical questions and problems. The book is well written, in a style suitable 
to the grade of pupils for which it is intended, and is well illustrated. It seems 
unusually well adapted both to create an interest in the important work of 
scientific farm management, and to lay the elementary foundation for the 
same. 


Increasing Human Efficiency in Business. By WALTER Ditt Scott. 
New York: Macmillan, 1911. 8vo, pp. 339. $1.25 net. 

This work is written in a very interesting and popular fashion. The method 
employed by the author is that of presenting concrete illustrations taken from 
the business world, rather than the formulation of any rules and principles. 
The volume is replete with examples of the methods used by various business 
houses to increase the efficiency of their employees, all of which are extremely 
suggestive but nevertheless convince the reader that each particular case 
demands its own solution. A careful consideration of the work indicates that 
the author had arrived at the same conclusion and that his caution had pre- 
vented anything in the form of dogmatism. The volume is intended primarily 
for those interested in business administration and not for the general public. 


Englands Schatz durch den Aussenhandel. By Tuomas Mun. Vienna 
[and Leipzig], 1911. 8vo, pp. 211. Translated from the original 
English edition by Dr. Rupotr Bracu. 

The translation of this well-known economic classic into the German 
language is preceded by a long and detailed analysis of mercantile tenets as 
expressed by Thomas Mun. These are interpreted in the light of the economic 
situation of the time, and the study is a valuable contribution to the economic 
literature of this early period. 








